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ABSTRACT 

This report presents complaints and supporting legal 
memoranda from recent student rights cases. The complaints cover 
recurrent constitutional arguments that are advanced in most cases. 
The supporting documents offer a complete compendium of applicable 
current decisions. The conception of student rights reflected herein 
is traditional, encompassing questions involving freedom of 
expression, personal rights, and procedural fairness. The typical 
planitiff is a high school or junior high school student who has been 
suspended, expelled, transferred, or otherwise disciplined. Although 
most of the cases focus on the legal right of school officials to act 
as they did, others emphasize the fairness of the procedures by which 
the disciplinary action was handled; both issues often appear in the 
same case. (Pages 83-85 and 97-105 may be of poor quality when 
reproduced because of marginal legibility.) (Author/JF) 
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This package of materials is designed to be of help to Legal 
Service Attorneys who are, or who are about to be, active in the 
area of student rights in the secondary schools. Many offices are 
already involved in such litigation, but more Legal Service Attorneys 
can and should lend their aid in the conflict now going on in high 
schools and junior high schools between students, who have only 
recently been recognized as "persons" under the Constitution, and 
school officials, many of whom still cling to autocratic notions of 
their own power. 

The enclosed materials consist mainly of complaints and supporting 
legal memoranda from recent student rights cases. The difficulty of 
developing truly "model" court papers in this area stems from the fact 
that the litigative approach best suited to a particular case is often a 
function of a whole range of factors which differ from place to place, 
such as state education laws, local school board regulations, the 
practices of individual school administrators, judicial precedent within 
a given juristiction, etc. There are, of course, recurrent constituional 
arguments which can be made ir. most of the cases and the supporting 
documents offer a rather complete compendium of applicable current 
decisions. Needless to say, this is an area of the law which is de- 
veloping rapidly and close watch should be kept on sources of new 
judicial support. 

The conception of student rights which the materials reflect is 
a traditional one, encompassing primarily questions involving freedom 
of expression, personal rights, and procedural fairness. The typical 
plaintiff in the cases is a high school or junior high school student 
who has been suspended, expelled, transferred, or otherwise disciplined 
because of something he said, or did, or wrote, or because of the way 
he dressed or wore his hair. While most of the cases focus on the 
question of whether or not school officials had the legal right to act 
as they did, some others are directed more toward the fairness of the 
procedures by which the disciplinary action was handled. Often, both 
issues appear in the same case. 

While it can be argued that such a civil libertarian approach to 
the problems of the schools somehow misses the mark, and that reinstating 
a suspended student to a school he may well be better off staying out of 
sidesteps the real task of making the schools themselves better places, we 
submit that there are sound reasons for lawyers becoming involved in these 
kinds of issues. 
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First of all, and most obviously, the individual student who has 
been disciplined for exercising a constitutionally protected right has 
been significantly injured. Suspensions, expulsions, detentions, and 
other disciplinary action based on non-disruptive speech, behavior, or 
appearance represent the kind of harm inflicted by schools which no amount 
of increased money or resources can remedy. The atmosphere which results 
in such actions is precisely what jLs wrong with many schools. The long 
hair cases, for instance, may seem trvial, but a student denied his 
right to an education because of the way he looks reflects tellingly 
on the educational assumptions under which many school officials are 
presently operating. Since the whole notion of public school students 
having constitutional rights is relatively recent, many students and 
parents may not know where to get legal help. 

Second, this kind of litigation often has an impact on the schools 
beyond the individual student who has been treated unjustifiably. A 
particular plaintiff is more often than not attacking rules or- informal 
practices whibh affect students throughout the school or throughout the 
school system. Class actions can be brought. It may often be the case 
that the mere threat of litigation will spur reform of unfair or abusive 
school practices. When a lawsuit has been initiated, school authorities 
may act to moot the case before a decision is even handed down, as in 
Owens v. Devlin (enclosed), where the Boston School Committee agreed to 
amend its Rules and Regulations regarding the procedures followed in 
suspension cases. 

Third, the exposure, through litigation or otherwise, of the means 
by which schools deny students their fundamental rights can often serve 
as an entering wedge for an attorney to get at other features of the 
schools -- discrimination in testing, tracking, allocation of resources — 
which may serve as the focus of separate lawsuits or concerted community 
action. Interrogatories used in connection with a straightforward student 
rights case may, for example, unearth information necessary to substantiate 
other arguably illegal practices. In short, ferreting out the blatant 
cases of unfair treatment can be a good way to open up inquiries into a 
myriad of other means by which schools deny students their educational 
entitlement. 

Litigation, obviously, is not the only way for an attorney to 
become involved in questions of student rights. Many cases, as mentioned, 
can be settled without ever going to court, especially where favorable 
judicial precedent or regulations exist; guidelines for suspension hearings 
and disciplinary codes can be drafted and lobbied for; student, parent, 
and community groups seeking change in the schools can be given assistance. 
A coalition of high school students in New York City, for instance, has 
recently proposed a bill of rights and is bringing pressure on the school 
board to get it adopted. In effect, they are negotiating collectively for 
a~contract with the school sytem much like the one their teachers annually 
struggle for. In Wash: a^ton D.C., a congtess of high school students has 
also proposed a bill of rights, including £he right to strike, to form 
political organizations, to print underground newspapers, to choose their 
own grading system, and to have a say in the removal of teachers. 

These materials do not by any means exhaust the kinds of suits which 
can be brought in the student rights area. They were chosen because of 
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their representativeness. Variations on the particular fact patterns 
will certainly abound. It may not be necessary or desirable, for instance, 
to wait until a student has been suspended or expelled from school to 
initiate judicial action. There are numerous ways, short of suspension, 
that school officials can inhibit constitutionally protected behavior — 
notations on transcripts, poor college or job recommendations, denial 
of access to extra-curricular activities, etc. 

The Center will welcome any court papers .which have been dr;wn up 
or filed in student rights actions and which would be of use to other 
Legal Service Projects. We will act as a clearinghouse for these materials 
and thereby, hopefully, avoid a lot of duplication and wasted effort. 

The resources of the Center are also available to provide assistance 
on individual cases. If you believe that there are grounds for legal 
action centering around a student rights issue not covered in these 
materials, please contact us. 



SUMMARY OF THE MATERIALS 



I. FREEDOM OF EXPRESSION: Scovilxe v. Board of Education of Joliet Township 
High School District 204 , 286 F.Supp. 988 (N.D. 111., 1968) aff f d 2-1, 

415 F. 2d 860 (7th Cir., 1969), rev’d en banc on rehearing April 1, 1970: 
Complaint, Brief on Appeal, Supplementary Brief, Appeals Court Opinion 
on Rehearing. 

The Scoville case involved high school students who were expelled 
for distributing oni'achool premises a publication which contained, in the 
words of a letter sent to the offenders’ patents, "inappropriate state- 
ments about school staff members.” The District Court upheld the action 
of the school officials in an opinion which was originally affirmed by 
the 7th Circuit Court of Appeals. The case was reheard by that court, 
and, on April 1, 1970, reversed. 

The Scoville case represents an important new weapon in the legal 
arsenal available to the high school student rights advocate, even given 
its most narrow construction. The opinion adopted plaintiffs argument 
and applied the judicial standard announced by the Supreme Court in Tinker 
v. Des Moines Independent School District , 393 U.S. 503 (1969) to a sit- 
uation in which students were actively protesting school policies as well 
as the practices of certain named school administrators. (The District 
Court opinion in Scoville was written before the Tinker case was announced, 
as was the enclosed brief, although a supplemental memorandum citing 
Tinker is included. ) Tinker , which dealtrwith students passively de- . 
monstrating against the Viet Nam war by wearing black arm bands, held that 
only when there existed "facts which might; reasonably have led authorities 
to forecast substantial disruption of or material interference with school 
activities" could the First Amendment rights of high school students be 
restricted. 

As Judge Kiley points out in Scoville , the Tinker standard is an 
extension of a similar rationale put forth in an earlier circuit court 
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case, Burnside v, Byers , 363 F. 2d 244 (5th Cir., 1966). The Burnside 
case existed at the time of the district court ruling in Scoville , 
but the test put forth therein was not followed. The approach taken by 
the first Scoville court is important to note, however, because it 
represents a position commonly taken by school officials and courts in 
these kinds of cases. That approach assumed that there was a certain 
class of student expression which per se j ustified school authorities 
in taking disciplinary action — e.g., speech on school grounds which 
amounts to an immediate advocacy of, and incitement to, disregard of 
school administrative procedures 11 — and that in such cases it was 
unnecessary for school officials or the courts to make a factual in- 
quiry into the question of whether or not it was reasonable to assume 
that the activity would result in material disruption. This approach 
is wrong. A student’s First Amendment right to freely express con-, 
troversial^ viewpoints can be restricted only if substantial disruption 
in fact occurs or can be reasonably forecasted. The Tinker test is 
rendered meaningless if some kinds of speech or writing or behavior 
can be prohibited absent a judgment by school officials as to its impact 
on the rest of the school. 



To the extent that the Tinker test protects student expression in 
the absence of material disruptions in school activities, a significant 
area of protected student expression has been carved out. Although 
Justice Fortas was careful to point out that Tinker was not concerned 
with "aggressive, disruptive or even group demonstrations," the opinion 
taken as a whole lends strong support to the position that neither the 
substance nor the means of student expression can, standing alone, con- 
stitute grounds for disciplinary action. Scoville has made it clear 
that high school students have the right to speak out on controversial 
issues, to criticize school policies and personnel, to distribute lit- 
erature on school premises, to publish newspapers free from official 
censorship — all subject, of course, to the interest of the school 
in maintaining*: order and to, rules and regulations reasonably. Calculated, to 
maintain order. Aside from Scoville , there are at the present time very 
few decisions which extend the doctrine of Tinker beyond the particular 
factual situation which was presented in that case, but it is precisely 
these kinds of cases which will be arising with continued frequency in 
the secondary schools. 



Given the fact that speaking out on sensitive issues or advocating 
change in school policies does, almost by. definition, result in some 
"disruption, the Tinker test may turn out to be less of a breakthrough 
than it appears. It is, however, a beginning. Where previously high 
school students had virtually no legal alternatives when faced with the 
all-inclusive authority of the school system, they now have some breathing 
room.* The traditional in loco parentis, view of the schools seems to be 



In Sullivan v. Houston Independent School District , Civil Action 
69-H-266 (S.D. Texas, Houston Div. , Dec. 30, 1969), a case involving 
students who prodeuced and distributed off school premises a newspaper 
critical of school policies, the court did go beyond Tinker when it said 
that "if a student complies with reasonable rules as to times and places 
of distribution within the school, and does so in an orderly,, non-disruptive 
manner, then he should not suffer if other students, who are lacking in 
self control, tend to over-react thereby becoming a disruptive influence." 
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slowly giving way, in the courts at least, to a view of education 
premised on the fact that neither "students or teachers shed their 
constitutional rights to freedom of speech or expression at the 
schoolhouse gate. 1 ' ( Tinker ) . The traditional reluctance of the courts 
to interfere with the judgment of professional educators in matters of 
public school policy is now being eroded. No longer can courts uphold 
restraints on studerit expression merely because such restraints bear 
some reasonable relation to "educational goals." The interest which must 
be balanced against free expression, by judges and schoolmen, is neither 
the inculcation of .a particular moral or political viewpoint, nor the 
fostering of respect for authority in general, but, rather, the material 
disruption of school activities. The arguments should no longer be over 
the question of whether the courts have any business meddling in the 
educational realm, but rather over definitions of "material disruption" 
and "school activities." 

Two final points about Scoville should be noted. First, even though 
the plaintiff students were eventually reinstated, the case did not 
become moot. Relief was also requested in the form of a declaratory 
judgment and an injunction prohibiting school officials from making 
information of the expulsions available to colleges and prospective 
employers and from noting the expulsion on school records. 

Second, the Illinois statute which gives school boards the power 
"to expel students guilty of gross disobedience and misconduct" was 
challenged on the grounds of vagueness and overbreadth , although the 
court did not rule on these issues. Most school authorities have grants 
of power cast in similar language, and in all these cases the vagueness 
and overbreadth arguments should be made. An important decision on this 
point, Soglin v. Kaufman , 295 F. Supp. 978 (W.D. Wis. 1968), aff 1 d 
(7th Cir., 10-24-69), held that a regulation prohibiting students’ 
"misconduct" was unconstitutionally vague. Other decisions, notably 
Esteban v. Central Missouri State College , 514 F. 2d 1077 (8th Cir., 
1969),' have come down with contrary rulings, however. For a good dis- 
cussion of the overbreadth question, see Note, "The First Amendment 
Overbreadth Doctrine," 83 Harv . L . Rev . 844. 

PERSONAL RIGHTS (HAIR AND DRESS REGULATIONS) 

A. ACLU Model Complaint and Memorandum on Class Actions 

B. Jeffers v. Yuba City Unified School District , Civil No. S-1555 
(E.D. Calif., filed April 23, 1970): Supplemental Memorandum of 

Points and Authorities 

C. Montalvo v. Madera Unified School District Board of Education , 

Civil No. 16586 (Calif. Sup. Ct.): Excerpt from amicus brief 
filed by American Civil Liberties Union 

D. Richards v. Thurston , (1st Cir., April 28, 1970): Appellees Brief 
on Appeal, Opinion 

School authorities cannot arbitrarily regulate the dress or hair 
style of their students. The Supreme Court has never spoken out on 
the issue, but the language of Tinker , as well as several favorable 
lower court opinions, lends support to any challenge to these kind of 
regulations. 



II. 
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As the court said in Griffin v. Tatu m* 300 F* Supp. 60 (M.D. Ala., 1969): 
"Although there is disagreement over the proper analytical framework, there 
can be little doubt that the Constitution protects the freedom to deter- 
mine one's own hair style and otherwise to govern one* personal appearance. 

The opinion in Richards seems to be typical of the approach taken in 
most of the decisions which strike down hair regulations. Like the 
other favorable appeals court decision on this issue ( Breen v. Kahl ) , 
Richards held that restrictions on hair style violated the Due Frocess 
clause of the Fourteenth Amendment. "We conclude that within the 
commodious concept of liberty, embracing freedoms great and small, is the 
right to wear one's hair as he wishes." Given such a right, the court 
held that the defendant principal had failed to present a sufficient 
countervailing justification for the rule. While Judge Coffin did not 
elaborate on what factors would justify such restrictions, it should 
be argued in these cases that only considerations of health or safety 
are constitutionally valid reasons for regulating hair styles. 

Other suits have argued that hair restrictions violate First 
Amendment rights of free expression, the right to privacy derived 
from the Ninth Amendment, as well as constitutional safeguards against 
overbraadth and vagueness. While the courts seem to find it least 
painful to follow the Due Process reasoning of the Richards decision, 
these other arguments should also be made* ‘An extensive First 
Amendment attack on a hair regulation was made in Montalvo v. Madera 
Unified School District Board of Education (Calif. Sup. Ct.X An excerpt 
from the brief in that case is included. 

The ACLU model complaint for class actions challenging hair 
regulations is designed to avoid the problem of recalcitrant 
school officials who feel themselves unbound by decisions to which 
they or their students were, not joined as parties. The memorandum 
following the complaint sets out the factors to be weighed in deciding 
when and when not . to proceed via a class action and is applicable to the 
whole range of students rights litigation. (See also the Jones procedural 
due process case in the next section.) 

The Jeffers supplemental memorandum is organized on a case by 
case basis, and summarizes most of the recent rulings. 

The materials in the package deal exclusively with longhair 
restrictions, but the same legal arguments are applicable to dress 
codes. Restrictions on dress should be subject to the same burden of 
justification as restirctions on other constitutionally protected rights, 
to wit, they must be designed to prevent substantial disruption in school 
activities. The New York State Commissioner of Education, for example, 
has ruled that school authorities can only "prohibit the wearing of any 
kind of clothing which causes a disturbance in the classroom, endangers 
the student wearing the same, or other students, or is so distractive as 
to interfere with the learning and teaching process." Dalrymple v* Board 
of Education of the City of Saratoga Springs (No. 7594). 




-vi- 



III. PROCEDURAL DUE PROCESS: 



A. Jones v, Gillespie , (Cf. of Comm. PI., Phila; 22 April 1970): 
Complaint, Interrogatories, Brief, Court Order. 

B. Owens v. Devlin . Civil No. 69-118-G (D.C. Mass.): Interroga- 

tories, Points and Authorities in Support of Plaintiffs* Motion 
for a Preliminary Injunction, Amended Rules and Regulations 
(**Code of Discipline**) 

C. Andino v, Donovan . Civil No. 68-5029 (S.D.N.Y., filed January 1969). 
Excerpt from Plaintiffs* Memorandum in Support of Motion for 
Preliminary Injunction arguing for a fundamental right to a 

free public education. 
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Many recent cases have challenged the practice of school author- 
ities by which students are suspended, expelled, or transferred without 
being afforded a fair hearing and other procedural safeguards. 

The scenarios in the cases are familiar: A student is told that he 

has been suspended (expelled, transferred) from school, often with no 
prior warning or indication of the charges against him. His parents may 
be invited to attend a Conference** with the principal or some other admin- 
istrative official to be told the reason for the disciplinary action, after 
which the student may or may not be reinstated. The affairs are often 
hopelessly one-sided, neither the student nor his parents being given the 
opportunity or the means to challenge the accusations made by the school 
authorities. 

The Jones case represents a straightforward judicial attack on a 
typical suspension arrangement. The plaintiff, representing the class of 
all students in the Philadelphia Public Schools, challenged a procedure by 
which students were suspended from school, often for long periods of time, 
without being afforded a fair hearing. The case resulted in a consent decree 
under which the class defendant were enjoined from suspending any student 
for a period longer than five days absent a proper hearing. The School Dis- 
trict was also ordered to establish regulations re. the elements of the 
hearing itself — notice of charges, notice of time and place of hearing, 
right to counsel, right to appeal, etc. 

The Owens litigation, while basically a procedural due process suit, 
involved several additional issues. Plaintiffs, first of all, were techni- 
cally being trans f erred from thier junior high school. Secondly, there was 
an element of raci&l discrimination involved. Thirdly, the defendant prin- 
cipal failed to follow even the existing suspension procedures, inadequate 
as they were. The case was settled by stipulation, the Boston School 
Committee agreeing to amend its Rules and Regulations re. suspension and 
transfers. (The amended Rules are included.) 

As a general proposition, when state education laws or local school 
board regulations do provide for some procedural safeguards in suspension and 
transfer cases, it may often be possible to argue that those safeguards are 
not followed. The New York State Legislature, for example, has recently 
passed a law guaranteeing the right to notice, to a hearing, to counsel, and 
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to cross examination in suspension cases lasting more than five days, and the 
New York City School Board has established procedures governing the short- 
term "principal suspension.*' It is often the case, however, that both 
sets of provisions are violated by individual principals. 

The short exerpt from the Andino memorandum is included because the 
argument contained therin should serve as the starting point for any consti- 
tutional attack on arbitrary suspension and transfer procedures, i«e. that 
the right to a public education is fundamental and, therefore, cannot be 
taken away without due process of law. (Jones and Owens rightly begin 
with this position.) Such a right can be inferred from state education 
laws (e.g., compulsory attendance provisions), the constitution, and the 
language of various Supreme Court decisions. 

Having established the right to an education, judicial precedent does 
not clearly set out specific standards of procedural fairness which must 
accompany the deprivation of such a right. There have been no.U.S. Supreme 
Court or Court of Appeals decisions involving due process in the secondary 
schools, but the standards announced in the few college cases ( Dixon , Stricklin , . 
etc.) are applicable, and extensively discussed in the materials. 

The real controversies in this area Involve not so much what elements 
of a fair procedure should be constitutionally required (see the new Boston 
Rules for a reasonable hearing procedure), but rather the point in time when 
they should attach. Most existing procedures, including those spawned by 
the Boston and Philadelphia lawsuits, recognize the distinction between "short 
term" and "long term*' suspensions arid provide for the full panoply of due 
process safeguards only ihf the latter. The rationale for the distinction 
stems from the view that high school principals should have available a 
disciplinary tool which can be employed on the spot without the necessity 
of notice or hearing. Such short term suspensions are typically limited to 
five days. Since it is only rarely the case in which the maintenance of order 
in school depends on the immediate removal of a student, since short term 
suspensions account for a great majority of high school disciplinary actions, 
and since the procedure is often abused by adding one short term suspension 
on top of another., there is a strong argument that all the procedural 
safeguards should apply before any student is denied access to school for 
any length of time, with exceptions for emergency situations only. 

Except in the cases of compounded short-term suspensions, students 
are rarely expelled completely from a school system. As was the case in 
Boston, the disciplinary transfer -- to simply another school or to a special 
school -- is commonplace. The distinction between an expulsion and a transfer 
should not be used to justify an arrangement providing for a fair hearing in 
one case and not in the other (as in the Madera case in New York, since 
rendered obsolete by a state statute). Hearings must be provided whenever 
a student is denied, for disciplinary reasons, access to a school he other- 
wise has a right to attend. 

As mentioned, lawyers can often take a hand in drafting disciplinary 
procedures for local school authorities. The Oakland Lawyers' Committee 
Project, for example, has recently recommended extensive revisions to the 
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Oakland School Board* s disciplinary code, including a provision for esta- 
blishing school-site disciplinary committees with student and parent 
representation. The proposal also contains provisions dealing with the 
role of police in the schools, corporal punishment, drugs, as well as 
detailed procedures for suspensions and expulsions. The Youth Law 
Center has done much the same thing in San Francisco, recommending that 
on-site mediation committees be established in all schools to deal with 
a whole range of disciplinary problems. Both proposals work within the 
framework of existing California statutes dealing with suspension pro- 
cedures, (Copies of either proposal are available from the Center.) 



IV. MARRIAGE AND PREGNANCY 

A. Johnson v. Board of Education of the Borough of Paulsboro , Civil 
Action No. 172-70 (D.C.N.J., April 14, 1970): Plaintiff *s Brief, 
Court Order. 

B. Perry v. Grenada Municipal Separate School District , 300 F. Supp. 
748 (1969): Plaintiff’s Trial Memorandum 

C. N.Y. School Board Memorandum on the Education of Pregnant Students 



Plaintiffs in the Johnson case were challenging a formal school board 
policy under which **any married student or parent shall be refused par- 
ticipation in extra-curricular activities.** Plaintiffs* attorneys argued 
that the policy violated the First Amendment rights of freedom of expression 
and association, the Equal Protection and Due Process clauses of the 
Fourteenth Amendment and the penumbral right of privacy which has been 
inferred from the Ninth Amendment. 

There was no written opinion in Johnson , but counsel for plaintiffs' 
analysis indicates that the trial judge stated that he was striking down 
the school board policy on Equal Protection grounds. He held that the 
rule bore no reasonable relationship to legitimate school purposes. As 
the analysis points out, however, the judge rejected only the particular 
moral justifications for the rule which the school board cited in its 
argument, thereby implying that there could exist some moral justification 
for such a rule. Such a view is contrary to the thrust of recent cases, 
notably Tinker. As has been emphasized, the extent of constitutional 
rights guaranteed to students is no longer solely a function of school 
officials ’ability to find any reasonable justification for their policies. 
Disruption in the educational process must occur when a deprivation of 
an educational right occurs. The desire to prevent moral contamination is 
not, itself, enough. 

Even when educational reasons are put forth to justify school policy, 
such as the contention in Johnson that restrictions on married students' 
extra-curricular activities were necessary to maintain a high academic stand- 
ing, there must be a reasonable relation between the educational goal and 
the policy itself. The Johnson rule assumed a direct correlation between 
marriage and academic performance and could well have been struck down for 
overbreadth on those grounds. Further, the rule assumed that grade-measured 
academic performance was educationally more valuable than extra-curricular 
activities. The brief presents good counter-arguments to this position. 



The school board in Johnson assumed that: while there may exist a right 
to attend school, participation in extra-curricular activities was a privilege 
-- a privilege whose denial could be accomplished without regard for con- 
stitutional considerations. The brief dispels the distinction. The 
argument presented on this point is applicable to a whole range of students 
rights cases in which students are not denied an education entirely, but 
only some part of the total educational experience. Male students being 
barred from participation in athletics because of behavior or appearance 
is commonplace. As the brief points out, "the distinction completely 

disregards the fact that, like scholastic activities, extra-classroom 
activities are funded by the state by means of its taxing power as a 
significant aspect of the educational process." 



The Perry case challenged a school policy which automatically 
barred pregnant girls and unwed mothers from school. The court ruled 
narrowly that the exclusion of unwed mothers without a hearing violated 
Due Process. The opinion, however, made it "manifestly clear that lack 
of moral character is certainly a reason for excluding a child from 
public education." The court went on to concede that M the fact that a girl 
has one child out of wedlock does not forever brand her as a scarlet 
woman undeserving of any chance for rehabilitation or the opportunity 
for future education." 

Even though the plaintiff in Perry may have eventually been re- 
instated, the approach taken by the court is too narrow. The possibility 
of an unwed mother "morally contaminating" her fellow students cannot, 
absent a verifiable disruption in school activities, serve as a justification 
for an expulsion from school. The brief also convincingly argues that 
the failure to exclude unwed fathers violates the Equal Protection clause. 

The court had no problems with the policy of excluding pregnant 
girls. "The purpose for excluding such girls," it said, "is practical 
and apparent." In light of recent student rights decisions in other 
areas, however, such procedures may not appear as practical and apparent 
as they once did. They may well be unconstitutional. 

School authorities not only have a legal obligation not to discriminate 
against pregnant girls by denying their right to attend regular classes, 
they may also be obligated to provide special services to such students 
once it becomes unadvisable, for reasons of health, for them to attend 
ordinary sessions. Many juris tictions have set up such programs. The 
New York City School Board memorandum reflects a policy which is a 
far cry from the automatic exclusion procedure (ala the Perry case) 
which existed in that city only a few years ago. 
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V. THE POLICE AND THE SCHOOLS 



A. Overton v. New York , 24 N.Y. 2d 522, 249 N.E. 2d 366, 301 N.Y.S. 

2d 479 (1969), adhered to, F. Supp. , 69 Civ. 40006 (S.D.N.Y., 
April 7, 1970) (Appeal pending): Memorandum of Law in Support of 

Petition for Habeas Corpus. 

B. "What Constitutes Your Right to Privacy on Campus," by Roy Lucas. 

C. Howard v. Clark . Civil No. 2740/69, (N.Y. Sup. Ct., March 25, 1969): 
Complaint, N.Y. Supreme Court Decision. 



The Overton case involves the issue of the extent of Fourth Amend- 
ment search and seizure protections in the high schools. At each step in 
its rather prolonged history (see habeas petition), the authority of the 
Vice Principal of Mount Vernon High School to consent to the search by 
police of student lockers has been upheld. (The officers possessed a 
warrant which was later held to be invalid.) 

The New York State Courts which originally ruled in Overton seemed to 
be clinging to a notion that, until recently, has pervaded judicial rulings 
in the high school student rights cases: Since school officials are act- 

ing in loco parentis , they have the authority to waive constitutional safe- 
guards which have been held applicable to real people in the real world. 

The New York Court of Appeals appears to have retained this notion even 
after the case was remanded by the U.S. Supreme Court for consideration in 
light of a case (Bumper ) which held that a valid consent to search cannot 
be given when the consenter has been presented with a presumably valid 
search warrant. 

The .Roy Lucas memo on "What Constitutes Your Right to Privacy on 
Campus" offers extensive case support for high school search cases. 

The plaintiffs in the Howard case were suspended from school after being 
arrested off school grounds and charged with possession of narcotics. The 
action was taken under a local school board regulation providing for auto- 
matic suspension in such cases. 

The court did not rule on any of the Equal Protection or Due Process 
issues raised, nor did it question the constitutionality of the New York 
State Statute setting out the grounds for suspension. Instead, it held 
simply that the New Rochelle School Board had exceeded its authority under 
the state statute. 

No brief was filed in Howard , but the constitutional arguments are 
outlined in the complaint. 



VI. "Problems of Student Discipline and Classroom Control by Roy Lucas. This 
outline of source material on student rights questions was 
the spring conference of the National Association of Teacher Attorneys, 

held on May 5, 1970.. James A. Bensf ield . 

May 1970 
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APPENDIX 



I. FREEDOM OF EXPRESSION 

A. Memorandum of Decision in Eisner v. Stamford Board of 
Education , Civil No. 13220 (D.C. Conn.) 1970. 

Eisner holds that a board of education rule requiring that printed 
matter be approved by the school administration before distribution 
is an unconstitutional prior restraint on free expression. The court 
stresses the importance of keeping peaceful avenues of expression 
open. 

II. CORPORAL PUNISHMENT 

A. Complaint in Murphy v. Kerrigan , Civil Action No. 69-1174-W 
QD.C. Mass.), settled by stipulation, June 3, 1970. 

B. Memorandum of Law in Hernandez v. Nichols , Civil No. 

C— 70-800-RFD (N.D. Cal.) 

C. Draft of Cruel and Unusual Punishment Argument in 
Corporal Punishment Case, by Carolyn Peck. 

Murphy v. Kerrigan challenged corporal punishment in the schools 
broadly as a policy which contravenes Constitutional rights protected 
by the Eighth and Fourteenth Amendments, and whose standards and procedures 
violated Constitutional principles. Included in these papers is a model 
procedure for dealing with grievances against teachers. The case ended 
with a permanent injunction against corporal punishment in the Boston 
schools • 



xia 
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The Memorandum in Hernandez v. Nichols challenges fcorporal punishment 
on procedural due process grounds. 

The draft of the Cruel and Unusual Punishment argument explores the 
history of corporal punishment in an educational setting. It is suited 
for use in conjunction with Fourteenth Amendment arguments on equal 
protection and due process. 

I Carolyn Peck 

September 1970 
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j I. FREEDOM OF EXPRESSION 



IN THE UNITED STATES DISTRICT COURT 
FOR THE 

NORTHERN DISTRICT OF ILLINOIS 
EASTERN DIVISION 



RAYMOND SCOVILLE, a minor, and MERRILL ) 

SCOVILLE, as father and next friend; ) 

ARTHUR BREEN, a minor, and JERRY BREEN, ) 

as father and next friend, ) 

) 

Plaintiffs ) 

) 

v ) 

) 

BOARD OF EDUCATION OF JOLIET TOWNSHIP HIGH ) 
SCHOOL DISTRICT 204, COUNTY OF WILL, STATE ) 
OF ILLINOIS; ARTHUR !. BRUNING, DAVID R. ) 

ROSS, HOWARD JOHNSON and CLAYTON WINTERSTEEN, ) 

) 

Defendants ) 

) 



CIVIL ACTION 
FILE NO. 



EOUITABLE and 
DECLARATORY RELIEF 
and DAMAGES SOUGHT 



COMPLAINT 



I. This action Is for Interlocutory and permanent 
relief for delcaratory judgment and for damages. This 
court has jurisdiction by authority of Titles 42 U.S.C., 
Sec. 1983, 28 U.S.C., Sec. 1343, 28 U.S.C., Sec. 2201 and 



28 U.S.C., Sec. 2202. 

2. Plaintiff RAYMOND SCOVILLE Is a minor, 17 years 
of age, a citizen of the United States and the State of 



Illinois, and resides with his parents at 925 Oakland Avenue, 
Joliet, Illinois. (RAYMOND SCOVILLE is hereinafter 
sometimes referred to as "minor plaintiff".) Plaintiff 
MERRILL SCOVILLE Is the father and next friend of minor 
plaintiff RAYMOND SCOVILLE, and is also a citizen of the 
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United States and the State of Illinois and resides at 925 Oakland 
Avenue, Joliet, Illinois. 

3. Plaintiff ARTHUR BREEN Is a minor, 17 years of age, 
a citizen of the United States and the State of Illinois, and 
resides with his parents at 655 Ross, Joliet, Illinois. (ARTHUR 
BREEN Is hereinafter sometimes referred to as "minor plaintiff”.) 
Plaintiff JERRY BREEN is the father and next friend of minor 
plaintiff ARTHUR BREEN, and is also a citizen of the United States 
and the State of Illinois and resides at 655 Ross, Joliet, Illinois. 

4. Defendant, BOARD OF EDUCATION OF JOLIET TOWNSHIP HIGH 
SCHOOL DISTRICT 204, COUNTY OF WILL, STATE OF ILLINOIS (hereinafter 
called "JOLIET SCHOOL BOARD"), a a body corporate and politic 
created by III. Rev . Stats., Ch. 122, Sec. 1 0— I et seq . and at all 
times referred to herein, so endowed by said Statute with the right 
to sue and be sued; and also so empowered to administer public 
education In the City of Joliet. Illinois, and In particular at 

a high school known as JOLIET TOWNSHIP HIGH SCHOOLS-CENTPAL CAMPUS 
(hereinafter called "JOLIET CENTRAL".) At all times referred to 
herein, defendant ARTHUR L. BRUNING was the Super! ntendant of the 
three high schools. Including JOLIET CENTRAL, which were administered 
by the JOLIET SCHOOL BOARD; defendant DAVID R. ROSS was the principal 
of JOLIET CENTRAL; defendant HOWARD JOHNSON was the junior dean 
of JOLIET CENTRAL, and defendant CLAYTON WINTERSTEEN was the senior 
dean of JOLIET CENTRAL. 

5. Prior to February 23, 1968, minor plaintiffs were enrolled 
In the regular day school session at JOLIET CENTRAL, were above 
average students, were mambac*? In good standing of the junior cla-.s. 
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were active In extra curricular activities, and were entitled to 
attend said high school pursuant to the laws of the State of 
Illinois, for the purpose of obtaining a free public education. 

6. Prior to January 31, 1969, minor plaintiff RAYMOND SCOVILLE 
was the literary editor of the high school newspaper published 

by JOLIET CENTRAL. 

7. Prior to January 20, 1968, minor plaintiffs were both 
members of the debating team at JOLIET CENTRAL. 

8. The rights and powers to discipline students such as 
minor plaintiffs are set forth in the Illinois School Code, III. 

Rev. Stats, Ch. 122, Sec. 10-22.6 (1967) which provides that 

a school board such as JOLIET SCHOOL E10ARD, shall have the power: 

"(a) to expel students guilty of gross disobedience 
or misconduct. . ." (emphasis supplied) 

9. Prior to January 15, 1968, minor plaintiffs conceived 
and published a literary journal known as "Grass High" for the 
purpose of providing a means by which creative writing talents 
among students at JOLIET CENTRAL could be displayed and appreciated 
by students and faculty at JOLIET CENTRAL. 

10. On January 15, 1968, minor plaintiffs distributed 60 
copies of the first edition of "Grass High" at a price of 15 cents 
per copy. A true and correct copy of said first edition Is 
attached hereto and incorporated herein as Exhibit I. Said dis- 
tribution was made to faculty and students at JOLIET CENTRAL. 

Where said distribution was made In class rooms at JOLIET CENTRAL 
it was done with the express or implied consent of the teachers 
in whose rooms said publ ication was distributed. At no time 
did said distribution create a disturbance which did, or could 
have caused, any commotion or disruption of classes at JOLIET 
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CENTRAL. On January 15, 1968, and at no time prior thereto, 
were minor plaintiffs asked to desist from such distribution by 
any member of the faculty or administration at JOLIET CENTRAL; 
or by any of the defendants. 

11. On January 18, 1968, during the second day of final 
examinations for the Fall semester, 1967/1968, minor plaintiffs 
were instructed not to report for their scheduled examination 
but rather to defendant, CLAYTON WINTERSTEEN, senior dean. 

Minor plaintiffs did report to said defendant, CLAYTON WINTER- 
STEEN, and were then and there threatened by defendant, CLAYTON 
WINTERSTEEN, with retribution for their publication of the journal 
"Grass High." 

12. On January 20, 1968, minor plaintiffs were informed 
by PAUL HAYWOOD, a teacher at JOLIET CENTRAL, that they would 

no longer be permitted to participate In any debate team activity 
because of thei r publ icatlon of "Grass High." 

13. On January 22, 1968, minor plaintiffs were suspended 
from classes for the first five (5) days of the Spring 1968 
semester at JOLIET CENTRAL. 

14. On or about January 31,1 968 , defendant DAVID R. ROSS 
sent to plaintiff MERRILL SCOVILLE anfl JERRY BREEN and to defendants 
ARTHUR L. BRUNING and HOWARD JOHNSON, a memorandum purporting to 
set forth certain "charges" against the minor plaintiffs resulting 
from their distribution of the journal, "Grass High"; said memorandum 
recommended that minor plaintiffs be expelled from JOLIET CENTRAL 
for the remainder of the school term ending June, 1968. 

15. Subsequent to January 31, 1968, defendants DAVID R. ROSS, 
HOWARD JOHNSON and ARTHUR L. BRUNING did recommend to defendants 
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JOLIET SCHOOL BOARD that minor plaintiffs be expelled from JOLIET 
CENTRAL for the remainder of the term ending June, 1968. 

16. On January 31, 1968, minor plaintiff , RAYMOND SCOVILLE 
was notified by defendants that he was no longer to be considered 
an editor of the high school newspaper. 

17. On or about February 6, 1968, plaintiff MERRILL 
SCOVILLE and plaintiff JERRY BREEN received a letter from 
defendant ARTHUR L. BRUNING stating that he would recommend 
the expulsion of the minor plaintiffs from JOLIET CENTRAL at 
the meeting of the defendants JOLIET SCHOOL BOARD on February 
13, 1968; a true and correct copy of the text of said letter is 
attached hereto and incorporated herein as Exhibit 2. 

18. On February 23, 1968, at a meeting of said defendant 
JOLIET SCHOOL BOARD, defendant JOLIET SCHOOL BOARD expelled the 
minor plaintiffs for the remainder of the school term ending 
June, 1968. Said order of expulsion was contained in a Resolution, 
a true and correct copy of which Is attached hereto and incorporated 
herein as Exhibit 3. 

19. Neither minor plaintiffs nor plaintiff MERRILL SCOVILLE 
nor plaintiff JERRY BREEN nor any of their representatives attended 
said meeting. Rather than attend said meeting, plaintiff MERRILL 
SCOVILLE and plaintiff JERRY BREEN sent a letter to each member 

of defendant, JOLIET SCHOOL BOARD, which set forth plaintiffs' 
position. A true and correct copy of the text of the letter sent 
by plaintiff, MERRILL SCOVILLE Is attached hereto, and incorporated 
herein as Exhibit 4. 
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20. As a result of said expulsion, minor plaintiffs 
were forced to complete their studies at the night school 
session of JOLIET CENTRAL except for the one course which minor 
plaintiffs were allowed to continue during the regular day 
session of JOLIET CENTRAL. Plaintiffs were required to pay 
approximately $40.00 for tuition for said night-school courses 
though no tuition was charged for their regular day school sessions 
in which plaintiffs were enrolled prior to their expulsion. 

Further, minor plaintiffs were required to purchase books 

and materials for said night school courses in addition to 
books and materials which minor plaintiffs were required to have 
previously purchased for the regular classes at JOLIET CENTRAL. 
Further, the quality of education which plaintiffs have and will 
continue to receive at said night school session is substantially 
inferior to the quality of education which the minor plaintiffs 
would receive during the regular day sessions of JOLIET CENTRAL. 

21. On or about Feburary 26, 1968, defendant DAVID R. ROSS 
informed minor plaintiffs that minor plaintiffs could expect bad 
recommendations for college applications. Further, defendant, 

DAVID R. ROSS stated that If minor plaintiffs were to publish 
another edition of "Grass High" it would mean an end to night 
school courses and the one day school course In which minor 
plaintiffs had been allowed to enroll. 

22. The action of defendants In expelling minor plaintiff 
RAYMOND SCOVILLE and minor plaintiff, ARTHUR BREEN, was invalid 
and illegal in that It violated the First and Fourteenth Amendments 
to the Constitution of the Unitdd States of America for reasons 
that the standards by which minor plaintiffs were expelled: 



(a) were applied by defendants In a manner which was 
arbitrary and unreasonable and deprived minor plaintiffs 
of their rights of free speech and free press. Defend- 
ants' threatened action will' also deprive minor plaintiffs 
of their constitutionally protected rights; 

(b) were not contained in any valid rule or regulation 
of defendant JOLIET CENTRAL or defendants JOLIET SCHOOL . 
BOARD and were in excess of authority conferred upon 
defendants by the Illinois School Code, III. Rev. Stats. 

Ch. 122; 

(c) were on their face arbitrary, unreasonable, vague, 
incapable of reasonable administration and without adequate 
guidelines for enforcement. 

23. Irreparable damages have been done in the deprivation of 
plaintiffs' rights as set forth herein. Plaintiffs have no adequate 
remedy at law in that the deprivation Is present and continuing and 
will extend Into the future unless the defendants are enjoined by 
this court as hereinafter prayed; money damages cannot adequately 
compensate plaintiffs. 

WHEREFORE, the plaintiffs pray that this court: 

1. Delcare the action by defendants, expelling minor plaintiffs 
from JOLIET CENTRAL, illegal and unconstitutional. 

2. Declare the standards by which minor plaintiffs were expelled 
illegal and unconstitutional as applied to. minor plaintiffs. 

3. Pending the filing of an answer and hearing to determine 
this action, grant plaintiffs interlocutory Injunction, without 
bond, and subsequently grant plaintiffs a permanent Injunction: 
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(a) restraining the operation of said expulsion order, 
reinstating minor plaintiffs as full time regular session 
students at JOLIET CENTRAL and ordering defendants to 
facilitate minor plaintiffs transition into the semester 
currently in progress at JOLIET CENTRAL, with full 
academic credit; and 

(b) restraining defendants, and each of them, their 
officers, agents, employees and representatives from 

in any way communicating to any school, college, university, 
or employer that minor plaintiffs involvement in the 
heretofore alleged publication and distribution of 
said literary journal, and the events subsequent thereto, 
in any way resulted In disciplinary proceedings or 
that said publication, distribution and subsequent events 
should be deemed in any way a negative reflection upon 
minor plaintiffs' character, reputation or qualification. 

4. Order defendants to expunge the records of JOLIET CENTRAL 
and defendants of JOLIET SCHOOL BOARD of any evidence of any 
disciplinary recommendations or actions taken as a result of said 
publication, distribution and events subsequent thereto. In 
particular, that such records be expunged of the resolution of 
defendants JOLIET SCHOOL BOARD dated February 23, 1968. 

5. Plaintiffs be awarded, as damages and costs of tuition 
fees by plaintiffs for said night school sessions and the costs of 
books and amterials which plaintiffs had bee required to purchase 
for said night school sessions. 

6. Plaintiffs have such toher and further relief as is just. 

7. Defendants pay plaintiffs' cost of this action. 
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(Supplement to Sccville Brief) 



ARGUMENT 

The Trial Court decided this case on pleadings which 
affirmatively alleged a lack of "commotion or disruption" in 
connection with plaintiffs' publishing of the journal in ques- 
tion (Complaint, paragraph 10, App. 3). Further, defendants' 
Resolution of Expulsion attached to plaintiffs' Complaint 
lacked a finding of "gross misconduct, gross disobedience" 
or any disruption (App. 24, 25 and 26). To fill this eviden- 
tiary void, defendants attempt to create a series of irrebuttable 
presumptions: plaintiffs' opinions are presumed to be disruptive; 

and plaintiffs' use of printed words is presumed to be "deliberat*| 
and "disruptive. " 

In cases involving First Amendment issues, irrebuttable 
presumptions and subjective apprehensions of distrubance cannot 
be substituted for evidence. (See Appellants' Brief, page 15 
et'seq.) Plaintiffs' position is further supported by the case 
of Tinker v. Des Moines Independent Community School District , 

21 L. Ed. 731 (1969), decided after submission of Appellants' 

Brief. That case held that high school students can only be 
expelled for the exercise of expression when the record upon 
which such expulsion is based contains facts upon which school 
administrators could justify a finding that unless the expression 
was suppressed, classroom activity would be materially disrupted ^ 



or substantial disorder would be created. The Tinker trial 



court, which was affirmed without opinion by the 8 th Circuit, 
had held that courts should give administrators broad dis- 
cretion and that discipline for expression would be tolerated 
so long as any disturbance could be reasonably anticipated. 

The Tinker trial court expressly rejected the standards of 
Burnside v." Byars, 363 F. 2d 744 (5th Cir. 1966 ) which limited 
administrators* power of discipline not to "any disturbance" 
but only to those situations where the expression 'materially 
and substantially interfered with the requirements of appro- 
priate discipline in the operation of the school.' 258 F. 
Supp. 971> 973* Under the Burnside view, the school's anti- 
cipation of any disturbance was insufficient to Justify dis- 
cipline. 

The Supreme Court in Tinker adopted the Burnside view 
and held that the mere subjective apprehension of disturbance 
by the school administrators was insufficient to justify ex- 
pulsion f or the exercise of First Amendment rights. Hie 
school officials must establish that unless suppressed, the 
expression will result in material disruption of class work, 
substantial disorder, or the invasion of the rights of others. 
21 L. Ed. 731, 741. 

Defendants argue that plaintiffs deliberately proposed 
violation of "school procedures." There is no evidence in the 
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record of such "deliberateness" nor of such "procedures;" and 
if there were a question of intention, it would not be appro- 
priately decided on the motion filed by defendants of the 
Trial Court (App. 31-32). Even assuming plaintiffs' inten- 
tions were deliberate, there is no evidence of the required 
finding of disruptive effect unless the court engages in 
another irrebuttable presumption. Defendants' argument appears 
to be based on a premise that the audacity of plaintiffs' state- 
ments evidences insubordination and it is this insubordination 
which justifies findings of "misconduct" and "material distur- 
bance." However, the Supreme Court in Tinker considered de- 
liberateness irrelevant to the issue of disruption. The Court 
found that the expressions in Tinker were protected even though 
they were a deliberate violation of a previously announced 
school regulation: "Petitioners were aware of the regulation 
that the school authorities adopted banning the arm bands . " 

21 L. Ed. 731> 736. Also see the discussion in Appellants' 

Brief on Insubordination at page 19 • 

Defendants' arguments appear to have as an undertone 
the premise that plaintiffs' "crime" was the challenging of 
authority and that in the name of training for obedience stu- 
dents can be punished for peaceful exercise of criticism. 

This view of the necessity of the students' blind obedience to 
authority has been recently rejected in Breen v. Kahl 5 U.S.D.C., 
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W. Wise., decided February 20, 1969 , reported in 37 LAW WEEK 
2506 , a case decided after the submission of Appellants' Brief. 
That case held invalid a regulation forbidding long male hair 
and ordered a notation of disciplinary action to be expunged 
from plaintiffs' records. Judge Doyle stated in that case: 

"So far as education of young people in obedience 
is concerned, it is important for them to appre- 
ciate the present vitality 0 ^ iur proud tradition 
that although we respect go' .rment in the exer- 
cise of its constitutional jwers, we jealously 
guard our freedoms from its attempts to exercise 
unconstitutional powers." 37 LW 2057* 

Unlike most disciplinary cases which have reached the courts, no 
regulation was in effect at the time of plaintiffs' expulsion 
forbidding the conduct for which plaintiffs were ultimately ex- 
pelled; nor were plaintiffs ever warned that their activity 
would be cause for expulsion. Defendants contend at page 20 of 
Appellees* Brief that plaintiffs should have known that they 
were violating "accepted rules of conduct" and were urging stu- 
dents to violate "accepted procedures"; and they should have 
known that this activity would have resulted in expulsion. 



* Defendants urge as another irrebuttable presumption that 
a tongue-in-cheek urging of the destruction of "propaganda," 
should be expanded in meaning to include all papers, articles, 
reports. Information sheets and Principal's Reports to 
Parents. Appellees’ Brief, page 13* 
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3ht ifte 

tinfteb States Court of Hljppeate 

$ or tfje ^ebentf) Circuit 



No. 17190 September Term, 1969 September Session, 1969 



I 



Raymond Scovillb, a minor, and -1 
Merrill Scoville, as father and 
next friend; Arthur Breen, a 
minor, and Jerry Breen, as 
father and next friend, 

Plaintiff s- Appellants, 
v. 

Board of Education of Joliet 
Township High School District 
204, County of Whjl., State of 
Illinois; Arthur L. Bruning, 
David R..Ross, Howard Johnson 
and Clayton Wintersteen, 

Defendmts-Appellees. > 



Appeal from the 
United States Dis- 
trict Court for the 
Northern District 
of Illinois, Eastern 
Division. 



•. April 1, 1970 




Before Swygert, Chief Judge, Castle, Senior Circuit 
Judge, Kilby, Fairchild, Cummings and Keener, Circuit 
Judges, en banc. 

Kilby, Circuit Judge. The plaintiffs, minors, were 
expelled from high school after writing, off the school 
premises, a publication which was distributed in school 
and which contained, among other things, material critical 
of school policies and authorities. This civil rights action 
was brought for declaratory judgment, injunctive relief, 



and damages, 1 alloging violation of First and Fourteenth 
Amendment rights, as well as an unconstitutional applica- 
tion of an Illinois statute. The district court dismissed 
the. .suit for failure to state a claim upon which relief 
could he granted. A panel of this court, in an opinion 
(one judge dissenting) issued September 25, 1969, affirmed 
the district court’s judgment dismissing the complaint. 
Subsequently, this court granted plaintiffs’ petition for 
Tehearing en banc. "We now reverse the district court's 
judgment and remand for further proceedings. 

The plaintiffs are Raymond Scoville and Arthur Breen, 
students at Joliet Central High School, one of three high 
schools administered by the defendant. Board of Education. 
Scoville was editor and publisher, and Breen senior 
editor, of the publication “Grass High.” They wrote the 
pertinent material. “Grass High” is a publication of 
fourteen pages containing poetry, essays, movie and 
record reviews, and a critical editorial. Sixty copies were 
distributed to faculty and students at a price of fifteen 
cents per copy. 

On January 18 , 1968, three days after “Grass High” 
was sold in the school, the dean advised plaintiffs that 
they could not take their fall semester examinations. 
Four days thereafter plaintiffs were suspended for a 
period of five days. Nine days after that Scoville was 
removed as editor of the school paper, and’ both he and 
Breen were deprived of further participation in school 
debating activities. 

The dean then sent a report to the superintendent 
of the high schools with a recommendation of expulsion 
for the remainder of the school year. The superintendent 
wrote the parents of plaintiffs that he would present 
the report, together with the recommendation, to the 
Board of Education at its next meeting. He invited the 
parents to be present. Scoville’s mother wrote a letter 

l The period of expulsion has ended and plaintiffs were readmitted 
to Joliet Central High School as seniors for the school year 1969-70..* This 
fact renders moot the question of injunctive relief against tlie-JBoard of 
Education's order. Remaining are the questions of declaratory judgment, 
injunctive relief with respect to restraining defendants from! sending 
information of the expulsion to colleges and prospective employers of 
plaintiffs, and with respect to expunging the expulsions from the school 
record. j 
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to the Board (plaintiffs’ Exhibit 2, appended to the com- 
plaint) expressing plaintiffs’ sorrow for the trouble they 
-fitwfawte had caused, stating that they had learned a' 
lesson, that they were worried and upset about possible 
interruption in their education and that the parents 
thought the boys had already been adequately punished. 
Neither plaintiffs nor their parents attended the Board 
meeting. The Board expelled plaintiffs from the day 
classes for the second semester, by virtue of the Board's 
authority under Tu.. Rbv. Stay. Ch. 122, Sec. 10-22.6 
(1967), upon a determination that they were guilty of 
“gross disobedience [and] misconduct.” The Board per- 
mitted them to attend, on a probationary basis, a day 
class in physics, and night school at Joliet Central. The 
suit before us followed. 

Upon defendants’ motion to dismiss, the district court 
decided that the complaint, on its face, alleged facts 
which “amounted to an immediate advocacy of, and incite- 
ment to, disregard of school administrative procedures,” 
especially because the publication was directed to an 
immature audience. In other words, the court implicitly 
applied the clear and present danger test, finding that 
the distribution constituted a direct and substantial threat 
to the effective operation of the high school. At «o time, 
either before the Board of Education or in the district 
court, was the expulsion of the plaintiffs justified on 
grounds other than the objectionable content of the nub- 
lication. The Board lias not objected to the place, time 
or manner of distribution. The court found and it is not 
disputed that plaintiffs’ conduct did not cause any com- 
motion or disruption of classes. 

No charge was made that the publication was libelous, 
and the district court felt it unnecessary to consider 
whether the language in “Grass High” labeled as “inappro- 
priate and indecent” by the Board could he suppressed 
as obscene. 8 The court thought that the interest in main- 



* The Board .found sufficient to justify expulsion that the action of 
plaintiffs 

(1) constitutes a public use of inappropriate and indecent language. 
(3) constitutes a violation of established rules of said school 
district, (3) constitutes a disregard of and contempt for the 
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taining its school system outweighed the private interest 
of the plaintiffs in writing and publishing “Grass High.” 
The basis of the court's decision was an editorial entitled 
“My Reply” (a copy of which is appended to this 
opinion) which — after criticizing the school’s pamphlet, 
“Bits of Steel,” addressed to parents — urged the students 
not to accept “in the future,” for delivery to parents, 
any “propaganda” issued by the school, and to destroy 
it if accepted. 

I 

Plaintiffs contend that the expulsion order violated 
their First and Fourteenth Amendment freedoms. The 
same cases are cited by plaintiffs and defendants in sup- 
port of their arguments on this contention. The authorita- 
tive decision, pertinent to the important 3 issue before us, 
is Tinker v. Des Moines School District, 393 XJ.S. 503 
(19G9).‘ Tinker is a high school “arm band” case, but its 
rule is admittedly dispositive of the case before u 3 .“ 



. » (Cont.) 

authorities charged with the administration of said Central Campus 
and said school district, (4) encourage the disregard and dis- 
obcdVnce of orders promulgated by the duly constituted authorities 
of said Central Campus and said school district, (5) involves other 
students as parties to the preparation and distribution of the afore- 
said writing who were ’in fact not parties thereto. 

Board resolution, plaintiffs’ Exhibit 3, appended to the complaint. 

There is a risk with respect to (4) above. “But our Constitution 
says we must take tliis risk.” Tinker v, Des Moines School District, 
303 U.S. 503, 508 (19G9). 

The Board relied upon nti unwritten policy which was presumably 
applied ex post facto to the plaintiffs. 

’“High school underground newspapers ore spreading like wildfire 
in the Chicago area.” High School Students Arc Rushing into Print — 
and Court , Nation’s Schools, Jan. 1069, p. 30. Sec also Nahmod, Black 
Arm Bands and Underground Newspapers: Freedom of Speech in the 
Public Schools, 51 Chicago Bar Record 144 (Deo. 1969). 

4 The Supreme Court decision in Tinker was not filed until after the 
district court decided the case before us and after plaintiffs’ original 
brief was filed. Tinker was cited and discussed in defendants* brief and 
in plaintiffs’ reply brief. « 

8 The , plosest case factually which gives support to plaintiffs is the 
university publication case of Dickey v, Alabama State. Board of Eduea- 
(ion, 273 F. Supp. 613 Ala. 19G7)~also decided before Tinker. 

The fact that it involved a university is of no importance, since the 
relevant principles and rules apply generally to both high schools and 
universities. 

We think the district court should not have been too concerned over 
the immaturity of the student readers of “Grass High." Professor Charles 
Alan Wright has noted, however: “It is likely that the tolerable limit 
for student expression in high school should be narrower than at 
college or university level.” Wright, The Constitution Hoi Come to tho 
Campus, 22 Vakd. L. Rxv. 1052, 1053 (1969). 



The Tinker rule narrows the question before us to 
whether the writing of “Grass High” and its sale in school 
to sixty students and faculty members could “reasonably 
have led [the Board] to forecast substantial disruption 
of or material interference with school activities ... or 
intrusion] into the lives of others.” 8 tinker >v. Des 
Moines School District, 393 U.S. at 514. (Emphasis added.) 
"We hold that the district court erred in deciding that the 
complaint “on its face” disclosed a clear and present 
danger justifying defendants’ “forecast” of the harmful 
consequences referred to in the Tinker rule. 



Tinker announces the principles which underlie our 
holding: High school students are persons entitled to 
First and Fourteenth Amendment protections. States and 
school officials have “comprehensive authority” to pre- 
scribe and control conduct in the schools through reason- 
able rules consistent with fundamental constitutional 
safeguards. Where rules infringe upon freedom of ex- 
pression, the school officials have the burden of showing 
justification. See also Burnside v. Byars, 363 F.2d 744 
(5th Cir. 1966) ; Blackwell v. Issaquena Co. Board of 
Education, 363 F.2d 749 (5th Cir. 1966) ; Soglin v. Kauf- 
man, No. 17427 (7th Cir. Oct. 24, 1969) ; Breen v. Kahl, 
Nos. 17552, 17553 (7th Cir. Dec. 3, 1969); Dickey v. 
Alabama State Board of Education, 273 F. Supp. 613 
(M.D. Ala. 1967); Jones v. State Boar'd of Education, 
279 F. Supp. 190 (M.D. Tenn. 1968). There is no dispute 
here about the applicable principles or decisional rules. 

Plaintiffs’ freedom of expression was infringed by the 
Board’s action, and defendants had the burden of showing 
that the action was taken upon a reasonable forecast 
of a' substantial disruption of school activity. No reason- 
able inference of such a showing can be drawn from the 
complaint which merely alleges the facts recited in the 
beginning of this opinion. The criticism of the defendants’ 
disciplinary policies and the mere publication of that 



•This "forecast” rule is an extension of the "substantial disruption 
pt material interference” rule applied in the leading decision of Burnside 
v.- Byars. 363 F*2d 744 (5th Cir* 1966), in favor of students, and in 
Black\oe\\ t\ Cc. Board of Education, 363 F*£d 749 (dth Cir* 

1966), against students; conduct 



criticism to sixty students and faculty members leaves 
no room for reasonable inference justifying the Board’s 
action. While recognizing the need of effective discipline’ 
in operating schools, the law requires that the school 
rules be related to the state interest in the production 
of well-trained intellects with constructive critical stances, 
lest students imaginations, intellects and wills be unduly 
stifled or chilled. Schools arc increasingly accepting 
student criticism as a worthwhile influence in school 
administration." 

Absent an affirmative showing by the defendants, the 
district court, faced with the motion to dismiss, inferred 
from the admitted facts in plaintiffs’ complaint and the 
presented exhibits that the Board action was justified. 
However, the district court had no factual basis for, and 
made no meaningful application of, the proper rule of 
balancing the private interests of plaintiffs’ free ex- 
pression against the state’s interest in furthering the 
public school system. Burnside v. Byars, 363 F.2d at 748. 
No evidence was taken, for example, to show whether the 
classroom sales were approved by the teachers, as alleged; 
of the number of students in the school; of the ages of 
those to whom “Grass High” was sold; of what, the impact 
was on those who bought “Grass High”; or of, ..the range 
of modern reading material available to or required of 
the students in the school library. That plaintiffs may 
have intended their criticism to substantially disrupt 
or materially interfere with the enforcement of school 
policies is of no significance per se under the Tinker test. 

The “Grass High” editorial imputing a “sick mind” 
to the dean reflects a disrespectful and tasteless attitude 



T Ill-considered suppression carries its own dangers. For example, in 
Blackwell v. Issaquena Co. Board of Education , 3C3 F.2d at 751, it is 
said that three students wore the challenged freedom buttons on 
Friday. They were taken to the principal who ordered the buttons 
removed. The three refused to do so and were suspended. On Monday 
150 students wore the buttons . 

B The Harvard Law Review states "[Responsible student criticism 
of university officials is socially valuable since in many instances the 
students are peculiarly expert in campus issues and possess a unique 
perspective on matters of school policy." Developments in the La to— 
Academic Freedom, 81 Harv. L. Rev. 1045, 1130 (1968). Prudent criticism 
by seventeen-year-old high school juniors may also have value. 



toward authority. Yet does that imputation to sixty stu- 
dents and faculty members, without more, justify a 
"forecast” of substantial disruption or material inter- 
ference with the school policies or invade the rights 
of others? We think not. The reference undoubtedly 
offended and displeased the dean. But mere "expression 
of [the students’] feelings with which [school officials] 
do not wish to contend” {Tinker v. Des Moines School 
District, 393 U.S. at 511; Burnside v. Byars, 363 F.2d 
at 749) is not the showing required by the Tinker test 
to justify expulsion. 

Finally, there is the "Grass High” random statement, 
“Oral sex may prevent tooth decay.” This attempt to 
amuse comes as a shock to an older generation. But 
today’s students in high school are not insulated from 
ihe shocking but legally accepted language used by 
demonstrators and protestors in streets and on campuses 
and by authors of best-selling modern literature. A hearing 
might even disclose that high school libraries contain 
literature which would lead students to believe the state- 
ment mode in "Grass High” was unobjectionable.’ 

We believe the discussion above makes it clear, on the 
basis of the admitted facts and exhibits, that the Board 
could not have reasonably forecast, that the publication 
and distribution of this paper to the students would 
substantially disrupt or materially interfere with school 
procedures. 

II 

The sole authority for the Board’s action is III. Rf.v. 
Stat. Ch. 122, Sec. 10-22.6 (1967), which gives the School 
Board the power "to expel pupils guilty of gross dis- 
obedience or misconduct.” In view of our conclusion that 
the complaint “on its face” discloses an unjustified in- 
vasion of plaintiffs’ First and Fourteenth Amendment 
rights, it follow^ that we agree with plaintiffs that the 
Board applied the Illinois statute in. an unconstitutional 
manner. r V •• 



* See Nahmod, Black Arm Band* and Underground Nevepapert: 
Freedom of Speech Jn the Public School », 51 Chicago Bar Racord. 144, 
158 n.4 (Doc. lflfl#). 



We conclude that absent an evidentiary showing, and 
an appropriate balancing of the evidence by the district 
court to determine whether the Board was justified in a 
"forecast” of the disruption and interference, as required 
under Tinker, plaintiffs are entitled to the declaratory 
judgment, injunctive and damage relief sought. 

The cause is remanded for further proceedings. 

Reversed and Remanded. 



APPENDIX 



MY REPLY 

Recently, we students at Joliet Central were subjected 
to a pamphlet called “Bits Of Steel.” This occurrence took 
place a few weeks before the Christmas vacation. The 
reason why I have not expressed my opinions on this 
pamphlet before now is simple: being familiar with the 
J-III Journal at Central, I knew that they would not 
print my views on the subject. 

In my critique of this pamphlet I shall try to follow 
the same order in which the articles were presented. 

The pamphlet started with a message from the prin- 
cipal, David Ross. This is logical because the entire- 
pamphlet is supposed to be “The Principal’s Report to 
Parents.” In this article Ross states why the pamphlet 
was put out and the purpose it is supposed to accomplish, 
namely, the improvement of communication between par- 
ents and administration. He has to be kidding. Surely, 
he realizes that a great majority of these pamphlets are 
thrown away by the students, and in this case that is 
How it should have been. I urge all students' in the future 
to either refuse to accept or destroy upon acceptance 
all propaganda that Central’s administration publishes. 

The second article told about the Human Relations 
committee which we have here at Central. It told why 
the committee was assembled and what itu purpose is. 
It also listed the members of the committee who attend 
school here at Central. All-in-all this was probably the 
best article in the whole pamphlet, but never fear the 
administration defeated its own purpose in the next article 
which was a racial breakdown of the Central campus. 
As far as I could see this article served no practical 
purpose. By any chance did the administration feel that 
such a breakdown would improve racial relations? I think 
not. This article had such statements as : Spanish Ameri- 
can students were included with the white students. Well, 
wasn’t that nice of the administration. In other words, 



the only difference noted was whether the student was 
white or Negro. 

This was followed by an article called “Did yon Know?” 
This was, supposedly, to inform the parents of certain 
activities. Intertwined throughout it w ere numerous rules 
that the parents wore to sec their children obeyed. Quite 
ridiculous. 

Next came an article on attendance. There’s not much 
I can say about this one. It simply told the liaggorcd 
parents the utterly idiotic and asinine procedure that 
they must go through to assure that their children will 
be excused for their absences. 

Question from the parents was die next in the line of 
articles. This consisted of a set of three questions written 
by the administration and then answered by the adminis- 
tration. The first question was designed to inform the 
reader about tins background of the new superintendent 
The second was about the paperbacks which were placed 
in the dean’s office. They stale that the books wore put 
there “so that your sons and daughters may rend while 
they wait. The hope is that no moment for learning will 
be lost.” Hoy, this is a laugh. Our whole system of educa- 
tion with all its arbitrary rules and schedules seems 
dedicated to nothing but wasting time. The last question 
concerned the Wednesday Quo-ins. It was followed by a 
quote : “Sometimes we, parents and schoolmen must seem 
cruel in order to b-» kind to the children placed in our 
care.” Do you think that the administration is trying to 
toll us something about the true purpose of the Wednes- 
day Quo-ins f 

The next gem wo came across was from our beloved 
senior dean. Our senior dean seems to feel that the only 
duty of a dean or parent is to he the administrator of 
some type of punishment. A dean should help or try to 
understand a student instead of merely punishing him. 
Our senior dean makes several interesting statements 
such as, “Proper attitudes must ho part of our lives and 
the lives of our children.” 1 believe that a person should 
be allowed to mold his own attitudes toward life, as long 
as they are not radically anti-social, without extensive 
interference from persons on the outside, especially these 
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who are unqualified in such fields. Another interesting 
statement that he makes is “Therefore let us not cheat 
our children, our precious gifts from God, by neglecting 
to discipline them!” It is my opinion that a statement 
such as this is the product of a sick mind. Our- senior 
dean because of his position of authority over a large 
group of young adults poses a threat to our community. 
Should a mind whose only thought revolves around an 
act of discipline be allowed to exert, influence over the 
young minds of our community? I think not. I would urge 
the Board of Education to request that this dean amend 
his thinking or resign. The man in the dean’s position 
must be qualified to the extent that his concern is to help 
the students rather than discipline or punish them. 

This pamphlet also contained an article from the fresh- 
man dean. I should like to say that Dean Engers, in his 
article, shows a great deal of promise. He appears to be 
genuinely interested in the problems of the students en- 
trusted to him. All I can say to him is to keep up the 
good work. 

The last thing of any interest in the pamphlet was 
about the despicable and disgusting detention policy at 
Central. I think most students feel the same way as I 
abott this policy. Therefore I will not even go into it. 

In the whole pamphlet I could see only one really 
bright side. We were not subjected to an article written 
by Mr. Diekelman. 

Senior Editor 
Grass High 




No. 17190 

Castle, Senior Circuit Judge, dissenting. I find myself 
constrained to disagree with the majority’s conclusion 
that Tinker v. Des Moines School District, 393 U.S. 503, 
and the other cases relied upon, dictate that in the circum- 
stances of this particular case an evidentiary . hearing 
was a prerequisite to the District Court’s implicit finding 
and conclusion that the disciplinary action taken by the 
school hoard was justified. Here, there was admitted 
action by the minor plaintiffs, through the medium of 
their publication “Crass High”, calling upon their fellow- 
students to flaunt the school’s administrative proceduro 
by P'jstroying, rather than delivering to their parents, 
materials delivered to the students for the latter purpose. 

I perceive no occasion here for the court to hear evi- 
dence bearing on the actual or likely success or effect 
of such advocacy as a prerequisite to a “balancing of the 
private interests” of these adolescent plaintiffs’ “free 
expression” against the state’s interest in conducting 
an efficient system of public schools. In my view, plain- 
tiffs’ advocacy of disregard of the school’s procedure 
carried with it an inherent threat to the effective opera- 
tion of a method the school authorities, had p right to 
utilize for the purpose of communion ting with the parents 
of students. 

I would affirm the judgment of the District Court. 



A true Copy: 
Teste : 



Clerk of the United States Court of 
Appeals for the Seventh Circuit . 
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Joliet High School 
Asks for Review 
of Scoville Case 

' BV PAMELA 55EKMAN 



Opposing parties in a two-year-old 
controversy involving the rights of hinjx» 
school students agree on 
thing— there is a need for clear rules 
telling high school officials how far their 
authority to operate schools can extend 
without infringing on students* constitu- 
tional rights, 

For that reason the Joliet Township 
High school board has voted to authorize 
Atty. Richard Buck to petition the 
United States Supreme court to review 
the recent 5-to-l federal Court of 
| Appeals decision against them. 

The decision held that school officials 
should not have expelled two students, 
Raymond Scoville and Arthur Breen, in 
1968 for distributing a literary magazine, 
“Grass High/* at Joliet Central High 
school if they could not “reasonably 
forecast" that a substantial disruption of 
school procedures would result. 

Have Since Graduated 
Both students were expelled for one 
semester, readmitted after they initi- 
ated court action, and have since 
graduated. Scoville, 925 Oakland av. t 
Joliet, dropped out of the University of 
Chicago after his first quarter there 
because he “didn’t like school in 
general.” He is looking for a job in 
Joliet but is “having difficulty because I 
have long hair I guess.” 

Breen, 655 Ross st., Joliet, is working 
for an aluminum processing company. 

The magazine the two published con- 
tained poetry, essays, and an editorial 
critical of school personnel that urged 
students to cither refuse to accept or' 
destroy upon acceptance all “propa- 
ganda” published by the school admini- 
stration. Since their graduation, the two 
youths have periodically published other 
editions. The last one was seen at the 
school in February. 

The appeals court relied on a United 
1 States Supreme Court decision handed 
down Feb. 24, 1969, [Tinker v. Des 
’ Moines Independent Community School 
district] in which the court upheld the 
x right of high school students to wear 
black armbands on school facilities. 

Apply “Tinker Rule” 

In the Scoville case, the court of 
appeals applied the “Tinker rule” which 
they aaid narrows the issue to whether 
distribution of “Grass High” could 
reasonably have led school officials to 



“forecast a substantial disruption of, or 
material interference with school activi- 
ties ... or intrusion into the lives of 
others.” 

“I would challenge anyone to define 
what is a real and present danger of 
disruption,” Dr. Arthur Bruning, Joliet 
school superintendent, said. “If someone 
distributes literature that could preci- 
pitate a violent confrontation with 
students, should the school wait until the 
confrontation occurs before they take 
action? 

“We feel the decision goes far beyond 
the expulsion of these two students and 
far beyond Joliet school,” Bruning said. 
“Therefore we feel it [the case] should 
be carried to its conclusion so that the 
conduct of ajl school officials can be 
clarified. This poses a threat to the 
conduct of schools and there is a great 
deal of concern.” 

Mail Opposes Ruling 
The superintendent reported the 
school has received heavy mail opposing 
the court ruling and several offers from 
various organizations and other school 
districts to join in the petition to the 
Supreme court. He said they plan to 
solicit assistance in their endeavor. 

Paul Lurie, attorney for the American 
Civil Liberties Union [A. C. L. U.l, who 
represented the students in the suit, 
said, “We’re Hckled pink that the 
district has voted to appeal the decision. 
We can’t lose. I would be shocked if the 
Supreme court disagreed with this 
decision.” 

Jay Miller, head of the Illinois chapter 
of the A. C. L. U., said he felt the 
Scoville decision was “clear, well 
reasoned, and well laid out. It is almost 
inconceivable that the United States 
Supreme court won't agree with it.” 
While Dr. Bruning looks to the 
Supreme court to clarify the position of 
school officials, Miller feels the courts 
have done their job and that it is now 
time for boards of education to advise 
their principals on current and probable 
future court decisions. 

The A. C ,U. U. has encouraged school 
administrators to embark on such a 
program. They feel such action is 
needed to inform school officials and to 
give to students, who might otherwise 
risk expulsion, clear notice of what can 
and cannot be done in the area of 
protest activities at schools. 
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AMERICAN CIVIL LIBERTIES UNION 
156 Fifth Avenue 
New York, New York 10010 

April, 1970 

MEMORANDUM 

To: Affiliates 

From: Legal Department 

Re: Class Actions in Civil Liberties Cases 

I. Introduction 

We have become increasingly aware that our litigational efforts to 
defend and advance civil liberties are often hampered by the difficulties 
of enforcing a new principle which we have secured in a particular lawsuit. 
We succeed in establishing a precedent which is then ignored by similarly 
situated officials who were not parties to the original suit. 

Thus, for example, an affiliate takes a case involving a high school 
student suspended for violating a rule or order prescribing ’’reasonable 11 
appearance. The litigation is successful, but it only involved one school 
principal or district. While the favorable decision is theoretically 
stare decisis within the judicial district, it is a binding judgment only 
as between the parties to it. When the next student is disciplined for 
his appearance even by the same school official (though more probably by 
a different one in another school or district), we must initiate new 
litigation to secure the civil liberties of the second student. 

This memorandum urges utilization of the class action device, 
provided for in Rule 23 of the Federal Rules of Civil Procedure, as a 
method of insuring that civil liberties victories will not be hollow ones. 



* For example, the Illinois affiliate won a long-hair suit, then discovered 
that despite the favorable decision other schools continued to discipline 
students until a suit was brought against their school. Minutes of the 
November 6, 1969 Meeting, Board of Directors, Illinois Division, ACLU. 



The memorandum urges increased use of the plaintiff* s (or * f uni lateral'*) 
class action, and combined use of the defendant's class action in 

t 

certain kinds of situations. (Though the memorandum focuses on hair and 
dress, the class action device, of course, has wider application.) 

The civil rights movement has made effective use of tha traditional 
plaintiff's class action as, for example, in bringing a class suit on 
behalf of all black school children in a particular area against the 
official or body responsible for that area. In such a case, securing a 
judgment on behalf of the class against certain defendants provides 
effective relief since if the defendant refuses to comply with the 
decision, any member of the class, though not a named party, can seek 
summary relief against the defendant without having to institute a 
de novo lawsuit. Thus, the plaintiff's class action device can continue 
to be fruitfully utilized when the conduct complained of stems basically 
from a single official source. 

Often, however, civil liberties violations come in the context of 
a widespread practice by many coordinated, independent officials. 
Long-hair cases are one example. Another involved racial segregation in 
all Alabama prison facilities, where a "bilateral" class action (that is, 
plaintiffs suing as a class against certain prison officials as repre- 
sentatives of all such officials in the state) was very successful. 

Recent changes in Rule 23 suggest that if a class action is to be 



* The ACLU of Oregon recently filed suit on behalf of all blacks in 

Portland complaining of a systematic course of wrongful conduct by the 
police. The defendants were the Mayor, Chief of Police and several 
"John Doe" officers. Should the plaintiffs prevail, any member of the 
class who is thereafter abused can bring on a show cause order to hold 
the offending officer in contempt. Also, in Smith v. Hill , 285 F.Supp. 556 
(E.D. N. C. 1968) a successful class action was brought on behalf of all 
Negroes, unemployed, and persons within the definition of a local 
vagrancy ordinance to invalidate that ordinance. The court did so, and 
it specified that the defendants were enjoined from enforcing the 
ordinance against any member of the plaintiff's class. 
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utilized, it may be advantageous, where the facts warrant, to bring it 

Vc 

as a bilateral class suit. The new Rule, however, provides that all 
members will be bound and, thus, there is a greater risk in using the 
plaintiff class action device. Consequently, once you decide to use 
the plaintiffs* class action, there is not an appreciably greater risk 
to making it bilateral where appropriate. Since all members of the 
class will be bound anyway if the plaintiffs* class action fails, suing 
the defendants as a class will make enforcement much easier if the 
plaintiff wins; each member of the defendants class (e.g., all principals, 
all jailers) will be bound by the judgment. In other words, losing a 
bilateral class action is not much more disabling than losing a plaintiff's 
suit; winning a bilateral suit is much more advantageous. 

Of course, there are numerous factors to be considered in determining 
whether to bring either kind of class action. The risks involved in 
losing must be considered, since all members of the plaintiff *s class are 
bound; new suits "v the same issue are rendered improbable. Also, one 
must consider the added procedural difficulties in managing such a suit. 

On the other hand, the more likely a victory on the merits, the more 
beneficial a class action. Moreover, a class action can avoid mootness 
problems present in a non-class suit. 

What follows is an analysis of the key requirements of Rule 23, set 
in the context of a long-hair suit. 

II. An Analysis of Rule 23 

Class actions in federal suits are controlled by the detailed 
provisions of Rule 23, F.R. Civ.P. The Rule is conceptually structured 



* The "spurious" class action device, whereby a non-party member of the class 
could avail himself of a judgment in favor of his class even though he 
would not have been bound by an unfavorable judgment, was eliminated. 



to apply to the plaintiff's class action. To bring a bilateral class 
action requires a showing of all the relevant requirements as to both 
plaintiff and defendant, see, e . g . Technograph Printed Circuits, Ltd, 
v, Methode Electronics , 285 F.Supp. 714 (N.D. 111. 1968). 

Designation of Classes 

Plaintiff's Class - In a long-hair or dress code case, the most 
useful general class is all students affected by the regulation’ or rule, 
or by the pattern of discipline, rather than smaller sub-classes, such as 
of all students who had been disciplined for their long-hair or short 
skirts. The fact that all male students might not want to have long 
hair cannot defeat the class action. See Snyder v. Board of Trustees , 

286 F.Supp. 927 (N.D. 111. 1968); but cf. Ward v. Luttrell , 292 F.Supp. 165 
(E.D. La. 1968) (suit on behalf of all women employees, challenging state 
law regulating hours of employment; class action disallowed). 

Defendant's Class - Where there is a city-wide or district-wide 

regulation flatly prohibiting long-hair or sideburns, then the prime 

i 

defendant would probablyybe the superintendent or board of education 
which promulgated the rule. Since the prohibition stems from a single 
source, a successful plaintiff class action would give effective relief. 

On the other hand, the more power which is vested in local principals, 
the more fruitful it would be to sue certain principals as class 
representatives. If the Court allows such a bilateral class action, and 
the plaintiffs win, then there will be a judgment enforceable against 
all in the area (county, city, state). 

In either situation, the actual parties must be representative of 
the class whose interest they assert, and that class must be capable of 
definition with some precision. 
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It must be emphasized thac where a bilateral action is attempted, 



you must allege that the elements of the rule apply to both sides. 

Section (a) - General Requirements 

This section sets forth the mandatory prerequisites for allowing a 
class action. 

(1) The class must be so numerous that the joinder of all members 
is impracticable. 

On the plaintiff* s side, this requirement should be simple to meet. 
Presumably there will be thousands of students subject to hair regulations 
Whether the defendant* s class is sufficiently large depends on the factual 
pattern in your area. There may be so few principals in the district 
that joinder would not be impracticable. For example, one decision 
refused to allow a class action where only six students had been denied 
procedural due process, see Jones v. State Board of Education of Tennessee 
279 F.Supp. 190 (M.D. Tenn. 1968), af f * d , 407 F.2d 834 (6th Cir. 1969), 
cert , dismissed , 38 U.S. Law Week 3317 (1969). Thus, when dealing with a 
handful of schools, a plaintiff*s class action alone, with all principals 
as named defendants would be the easiest and most effective strategy. 

(2) There are questions of law and fact common to the class. 
Presumably most high schools in any given area will have regulations 

either adopted independently or mandated from a central source requiring 
that hair be of a "reasonable* 1 length, prohibiting beards and mustaches, 
and regulating the length of sideburns. The constitutionality of such 

.a. 

regulations would provide common First Amendment and privacy questions/* 
The same would probably be true of the defendant* s class. That there 



* If a sizeable number of students had actually been disciplined, they 
might constitute a sub-class which could raise additional procedural 
due process issues. 



might ultimately be differing factual questions as to each member of the 
class cannot defeat the class action. See Dolgow v, Anderson , 43 F.R. D. 

472 (E.D. N.Y. 1968) (a suit by a few small shareholders complaining of 
stock transactions by corporate officials); Washington v. Lee , supra . 

(3) The claims or defenses of the representative parties must be 
typical of the claims or defenses of the class. 

This requirement would be met since the representative plaintiffs 
would be asserting, for example, that the First Amendment guarantees of 
freedom of expression allow all students to wear their hair however they 
choose without fear of punishment. The representative defendants 
presumably would assert their common need for discipline and an uninterrupted 
educational process and argue that long hair undermines these objectives. 

(4) The representative parties will fairly and adequately protect 
the interests of the class. 

This provision aims at preventing collusive suits. The adequacy of 
representation by the plaintiffs can be demonstrated by rehearsing ACLU 
credentials in advancing the First Amendment rights of all students and 
setting forth the background of the attorneys who represent the plaintiffs 
and any other organizations which will be supporting the litigation. 

Section (b) - Additional Alternative Tests 

In addition to meeting all of the requirements of section (a) of the 
Rule, the potential class action must additionally come within at least 
one of the alternative provisions of section (b). 

Section (b) (1) (A) allows a class action where the prosecution of 
separate actions by members of the class would create the risk of 
inconsistent adjudications establishing incompatible standards of conduct 
for the party opposing the class. Section (b) (1) (B) allows a class 



action where separate adjudications as to individual members of the class 
would, as a practical matter, be dispositive of the interests of the other 
members of the class. Subsection (A) might be available in the situation 
where there is a no-hair rule applicable throughout a school district 
encompassing perhaps two dozen high schools and presided over by a single 
superintendent, or where a series of independent districts have a 
substantially similar rule or prohibition* Subsection (B) arguably refers 
to the stare decisis effects which the decision would have, i.e., a 
decision regarding the constitutionality of long-hair regulations would, 
in practical terms, because of its precedential impact in the judicial 
district, effectively resolve the issue as to all students there, and 
thus the suit should be allowed to proceed as a class action. See 
Snyder v, Board of Trustees of the University of Illinois , 286 F.Supp. 927 
(N, D. Ill, 1968) (class action allowed on behalf of all university 
students to void a ban on subversive speakers). Section (b) (1) was 
the basis for a bilateral class action in Wilson v, Kelley , 294 F.Supp. 1005 
(N.D. Ga. 1968), challenging racial segregation in Georgia prison and 
jail facilities. The plaintiffs sued several state-wide officials in 
their official capacities, and three sheriffs and wardens as a class 
representing all wardens and jailers. 

Section (b) (2) allows a class action if the party opposing the 
class has acted or refused to act on grounds generally applicable to the 
class, thereby making injunctive or declaratory ire lief appropriate with 
respect to the entire class. This sub-division is uniquely applicable 
to long-hair suits. Indeed, the Advisory Committee on the Federal Rules 
notes that civil rights suits are especially illustrative of 23 (b) (2), 
and that the action or inaction referred to is deemed directed at the 
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class even though it has taken effect or been threatened only with 
regard to a few members of the class, provided that the action is based 
on grounds generally applicable to the class. Thus, for example, the 
expulsion of one student for long hair and the threat to act similarly 
with regard to any other student who lets his hair grow would be 
sufficient to invoke this alternative condition. This provision is also 
an available basis for the bilateral class action where the factual 
situation warrants it. 

Subpart (3), the final provision of section (b) , is a catch-all 
allowing a class action when, although none of the other provisions of 
section (b) have been met, nevertheless the common questions predominate 
over issues pertaining to individuals and the class action device is 
superior to any other method of resolution. This is a restatement of the 
previous Rule and is more discretionary with the court. See Eisen 
y. Carlisle and Jacqueline , 391 F.2d 555 (2d Cir. 1968). Demonstrating 
that common questions predominate should not be too difficult. 

The other element requires a showing that the class action device 
is superior to any possible alternatives for protecting rights and 
resolving the dispute. In this regard, courts commonly consider four 
possible alternatives and require counsel proposing a class action to 
demonstrate their ineffectiveness. We think it can be argued that three 
of the alternatives, namely joinder, intervention and consolidation, are 
ineffective to protect students* First Amendment rights. All three 
presuppose that the individual student not only knows that his rights 
have been violated but can also afford counsel to assert them. 

While students actually expelled would have a sufficient stake to 
want to take action, others might not know how to proceed. Moreover, 
as to all other students a good argument can be made that they would 
probably surrender to authority by cutting their hair or not letting it 
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grow, rather than incur the expense and burdens which a lawsuit might 
entail. Since the primary purpose of allowing a class suit is to 
facilitate the assertion of rights on behalf of those who for reasons 
of economics or otherwise would have no other means of redress, it is 
most appropriate here. 

The fourth alternative to preclude a class suit is the availability 
of the test case device. Presumably the defendants would argue that an 
individual test case on the issue would be sufficient and would not involve 
the procedural difficulties which a class action imposes on court and 
counsel. The answer is that even if one long-haired plaintiff prevails 
and establishes the general principle, other students might still have 
to resort to the expense and inconvenience of litigation to enforce the 
newly-created right as against their particular school official who might 
choose to disregard the judicial precedent. Experiences with school 
boards in ignoring judicial decisions concerning desegregation and school 
prayers can hardly make one sanguine about the prospects of compliance 
with judgments that technically do not bind them. Indeed, the inadequacy 
of the test case device was a substantial motivation for this memorandum. 



Section (c) - Court Approval and Notice 

At some point soon after the complaint is filed, the Court must 
specifically determine whether the suit can be maintained as a class 
action, and if so, what provisions for notice are to be made. The section 
also deals with the effort which the ultimate judgment will have. The 



notice and effect provisions are interdependent and in addition vary with 
the kind of class action the court has determined the case to be. 



Thus, in a (b) (3) action, the more discretionary form, the court 
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’shall direct to the members of the class the best notice practicable 

: -::£ v : ... ^ : : .-V . . . 

including individual notice to all members who 

' V ■ ' : ■ . ' 





can be identified through reasonable effort. 11 Rule 23 (c) (2). However, 
the judgment in such an action is effective only against those members 
of the class to whom the notice was provided (and who did not request 
exclusion). On the other hand, in a (b) (1) or (t) (2) action, there 
are no specific notice requirements and the judgment describes and binds 
"those whom the court finds to be members of the class." Section (d), 
however, empowers the court to determine the manner of notice. 

Courts have frequently been concerned with the due process problems 
which may be presented by inadequate notice. See Eisen v. Carlisle and 
Jacquelin , 391 F.2d 555 (2d Cir. 1968). However, in a non-monetary 
civil liberties suit to establish or enforce constitutional rights, notice 
is less of a problem and courts have dispensed with the requirement of 
actual notice by reasoning that the attendant publicity of the lawsuit 
provides adequate notice to the members of the plaintiff's class. See, 
e.g . , Denny -v. Health and Social Services Beard , 285 F.Supp. 526 
(E. D. Wise. 1968); Snyder v. Board of Trustees , supra . As to the 
presumably smaller defendant class in a bilateral action, actual notice 
can be provided. See, e.g . , Wilson v. Kelley , supra . 

The above discussion has attempted to outline the key features 
governing the institution of a class action. Of course, where specific 
problems arise the Rule and annotations should be consulted. A sample 
class action complaint in a hypothetical long-hair suit follows. A 
collection of citations to all known hair and dress cases is attached at 
the end of the : complaint. Briefs on the merits are available in the 
National Legal Department. 



SAMPLE COMPLAINT 



UNITED STATES DISTRICT COURT 

District of 

■ Division 



- - X 

# 

JOHN DOE, JR., a Minor, by his Father and Next Friend,: 
JOHN DOE: RICHARD ROE, JR,, a Minor, Dy his Father : 
and Next Friend, Richard Roe; JOSEPH JOE, JR., a : 

Minor, by his Father and Next Friend, Joseph Joe, : 

on their behalf and on behalf of all those simi- : 

larly situated, : 

Plaintiffs, : 

vs . : 

# 

THOMAS JONES, Individually and as State Commissioner : 
of Public Education; WILLIAM BROWN, as Superinten- : 

dent of District Number One Public Schools; and on : 
behalf of all other District Superintendents simi- : 

larly situated; JAMES SMITH, as Principal of Tom : 

Paine High School, and on behalf of all other : 

Principals similarly situated, : 

• 

# 

Defendents. : 

4 

x 



COMPLAINT' 



Jurisdiction 

1. This is a civil action seeking declarative and injunctive 
relief to enjoin the deprivation, under color of state law, of plaintiffs 1 
rights, privileges, and immunities under the United States Constitution. 
The jurisdiction of this court is invoked pursuant to 28 U.S.C. Sections 
1343(3) and (4), 2201, and 2202; Title 42, U.S.C. Sections 1981, 1983, 
and 1975; and the First, Fourth, Fifth, Sixth, Eighth, Ninth, Tenth, and 
Fourteenth Amendments to the United States Constitution. 
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2. This action seeks a declaratory judgment invalidating as 
repugnant to the Constitution a directive promulgated by the defendant 
State Commissioner of Public Education authorizing District Superintendents 
such as Defendant Brown, to adopt regulations governing the appearnace 

of high schools students within their respective Districts, and the 
regulations so adopted by Defendant Brown; and an unjunction to restrain 
the enforcement, operation and execution of such regulations by restraining 
Defendant Smith and other High School Principals from suspending or 
expelling the plaintiffs or others similarly situated for violation of 
said regulations on the grounds that such regulations are unconstitutional 
under the First and Fourth Amendments. 

Parties 

3. Plaintiff John Doe, Jr. is a citizen of the United States and 

of the State of . Until on or about , 1970 he was a 

student in good standing at Tom Paine High School. Following that date 
he was expelled from school. He resides at ‘ 

4. Plaintiff Richard Roe, Jr. is a citizen of the United States 

and of the State of . For the period from to 

he was suspended from attendance at Tom Paine High School and 

from all school activities. He is currently a student in good standing 
at Paine High School. He resides at . 

5. Plaintiff Joseph Joe, Jr. is a citizen of the United States and 

of the State of. __ . He is currently a student in good standing 

at Tom Paine High School. He wishes to wear his hair fashionable long, so 
that it falls over his ears and the collar of his shirt. He has been 

deterred from doing so by the existence of the regulations propounded by 

i^PiS^istrict Superintendent Brown and their actual and threatened enforcement 

cHsLC 



by Defendant Smith. Plaintiff resides at 

(J 

6. Defendant Thomas Jones, upon information and belief a 

citizen of the United States and of the State of , is 

State Commissionar of Public Education. As such he is authorized by 
Section 13 of the State Education Law to grant authority to District 
Superintendents to formulate rules of conduct for all high school students 
within their districts. 

7. Defendant William Brown, on information and belief a citizen 

of the United States and of the State of , is superintendent 

of District Number One Public Schools. As such, he is authorized to 
formulate regulations governing the appearance, conduct and discipline 
of all public school students within the district. He also has the 
power to review all expulsions and suspensions of high school students. 

( ^ 8. Defendant James Smith, on information and belief a citizen of 

the United States and of the State of , is Principal of 

Tom Paine High School. As such, he is authorized to implement and exe- 
cute the regulations promulgated by Defendant Brown governing students' 
appearance and conduct. In his official capacity, he was responsible for 
the expulsion of plaintiff Doe, the suspension of plaintiff Roe, and the 
threatened suspension of plaintiff Joe. 

Class Action 
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9. Plaintiffs bring this action on their own behalf and on the 
behalf of other individuals similarly situated, because the class of students 
affected by the regulations on appearance promulgated by all ten District 
Superintendents and at issue herein is ao numerous that joinder of all 
members is impracticable and questions of fact and law exist in common 
to the class. The constitutional claims of the plaintiffs are typical of 
the claims of the class, the relief sought against the named representative 
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defendants is typical of the relief sought against all superintendents and 
principals, and the named defendants can adequately protect the interests 
of their class. The representative parties will fairly and adequately 
protect the interest of all high school students subjected to the re- 
gulation. The prosecution of separate actions by individual students would 
create a risk of inconsistent or varying adjudications with respect to 
individual members of the class which would establish incompatible 
standards of conduct for the defendant classes. 

10. The named defendants as well as the classes they represent 
have acted on grounds generally applicable to the plaintiffs* class, 
thereby making appropriate final injunctive relief or corresponding 
declaratory relief with respect to the class. There are questions of law 
and fact common to the members of both classes that predominate over 
questions affecting individual members and the class action is superior 
to other available methods for the fair and efficient adjudication of 
the controversy. 

Facts 

11. On September 2, 1969 the defendant JONES, in his capacity as 

State Commissioner of Public Education and acting pursuant to the power 

conferred upon him by Section 13 of the State Education Law, promulgated 

the following directive: 

"Because of the frequent disturbances which 
were caused throughout the state during the 19b8-b9 
academic year by the dress and appearance of 
certain students, the Superintendent of each School 
District within the State is hereby authorized to adopt 
regulations governing the appropriate manner of dress 
and appearance of all students within each District 
and the proper method of sanction against those 
students who violate such regulations.** 



i. 



12, Pursuant to this state-wide directive, on September 15, 1969 
defendant BROWN issued the following regulation applicable to all male 
students within District Number One: 



"Boys' hair should be worn reasonably short and 
traditional in style. It should not hang over the 
eyes or over the ears, jft should be tapered in the 
back. Sideburns should not be below the middle of 
the ears. Students shall not wear beards or mustaches. 

Any student who in the opinion of his principal has 
violated this rule shall be immediately suspended 
from attendance until the student satisfactorily 
complies with the rule. Any student who fails to 
comply for a p.riod of more than two weeks shall 
automatically be expelled for the duration of the 
academic year." 

13. This regulation both in its substantive definition and 



procedural aspects, is substantially similar to regulations adopted by 
each of the nine other District Superintendents in the class represented 
by defendant BROWN. 

14. Defendant SMITH has enforced the District One regulation by 
expelling, suspending and threatening with suspension the male students 
in Tom Paine High School. His official actions in this regard reflect 

a pattern of enforcement by the high school principals similarly situated 
in District One and in the State, 

15. On or about September 16, 1969 Plaintiff DOE, Jr, was informed 
by Defendant SMITH that the length of plaintiff DOE's hair was in excess 
of that allowed by the District One regulations in that it was not "tradi- 
tional." When Plaintiff DOE refused to have his hair cut, he was immediately 



suspended by Defendant SMITH and told he could return to school when his 
hair was "acceptable" to Defendant SMITH. Plaintiff DOE refused to alter 
his hair style and on October 1, 1969 was expelled from Tom Paine High 
School in accordance with^ provision of the District One 

regulation/ ' " ' 'V : •' 
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16. Plaintiff DOE desires to return to Tom Paine High School. His 
continued expulsion jeopardizes the possibility of his matriculation at a 
college in the fall of 1970. He believes that he has a right to determine 
for himself the length at which he will wear his hair and that the length 
of a person* s hair is not the proper determination of Defendants SMITH, 
BROWN. or JONES. 

17. On or about September 16, 1969 Plaintiff ROE, Jr. arrived at 
Tom Paine High School wearing a neatly- trimmed mustache. He was informed 
by Defendant SMITH that the mustache constituted a violation of the District 
One Regulation and ordered Plaintiff to go home and shave. Plaintiff left 
the school but when he did not return that day. Defendant SMITH caused his 
immediate suspension. ROE returned the next day with his mustache, his 
father and his attorney, and demanded a hearing to inquire whether his 
mustache constituted a clear and present danger to discipline in Tom Paine 
High School. Defendant SMITH stated that no such hearing would be allowed 
and that Plaintiff R0E*s suspension would continue until he shaved his 
mustache . 

18. On September 29, 1969, fearing the effect on his studies as 
well as on the Tom Paine High football team of which he was captain, 
Plaintiff ROE shaved his mustache and returned to school, thereby ending 
his suspension one day before the automatic expulsion rule would have gone 
into effect. 

i 

19. Despite his forced compliance with the regulation, Plaintiff 
ROE believes he has a right to determine for himself whether to wear a 
mustache and that such a decision should not be the responsibility of 
Defendants BROWN, or SMITH, or the classes they represent. 

20. On or about October 1, 1969 Plaintiff JOE appeared at Tom 

Paine High School with his hair overlapping his shirt collar by approxi- 

O 

I I\[C mately one inch. He was informed by Defendant SMITH that this was in 
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violation of the District One Regulation and ordered home to remedy the 
situation. Against his wishes, but fearful of being suspended, he proceeded 
to have his hair trimmed in conformity with the regulation and returned to 
school the following day, where his appearance was approved by Defendant 
SMITH, 

21. JOE has remained a student in good standing throughout the 
academic year. However, he desires once again to let his hair grow in 
violation of the regulation, but has been deterred from doing so by the 
existence and threatened use of the regulation. 

Cause of Action 



22. The District One Regulation and similar regulations, as 
authorized by Defendant JOKES, promulgated by Defendant BROWN and 
enforced by Defendant SMITH are unconstitutional on their face and as 
applied in that they violate the freedom of speech and self-expression 
guaranteed by the First and Fourteenth Amendments to the United States 
Constitution and Txtle 42 U.S.C. Section 1983. 

23. The Regulation is unconstitutional on its face and as applied 
in that it is overbroad in violation of the First and Fourteenth Amendments 
to the United States Constitution. 

24. The Regulation is unconstitutional on its face and as applied 
in that it violates the right of privacy contained in the Bill of Rights 
to the Constitution of the United States. 

25. The Regulation is unconstitutional on its face and as applied 
in that it violates the rights guaranteed by the Eighth and Fourteenth 
Amendments to the United States Constitution in that expulsion, suspension 
or threat thereof of the plaintiffs and the class they represent merely for 

exercising their personal tastes in grooming constitute cruel and unusual 

O 
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26. The Regulation is unconstitutional on its face and as applied 
by violating the substantive due process rights of plaintiffs guaranteed 

by the Fourteenth Amendment in that the Regulation is arbitrary, capricious, 
unreasonable and not reasonably related to any substantive evil which the 
State has the right to prevent and not reasonably related to the valid 
governmental function of administration of the educational system. 

27. The Regulation is unconstitutional on its face and as applied 
in that it violates the right to fair proceedings guaranteed by the due 
process clause of the Fourteenth Amendment. More particularly, it provides 
no method for an adversary hearing with the assistance of counsel before 

an impartial adjudicator whereby it can be determined inter alia whether 
the student's appearance poses a substantial threat to any interest which 
the school administration can legitimately advance or whether the student 
has a compelling reason for his appearance. 

28. The plaintiffs and the class they represent will suffer 
irreparable harm if they are or continue to be expelled, suspended or 
threatened with expulsion or suspension. Those suspended or expelled 

are suffering irreparable injury in missing their normal school activities 
and having their records marred by disciplinary action. 

29. Those students who have been threatened with discipline or 
who have complied under protest are being caused psychological harm and 
anguish. 

30* The plaintiffs and the class they represent have no other 
adequate or effective remedy at law for the harm or injury done or threat- 
ened by Defendants BROWN and SMITH and the classes they represent. Such 
irreparable injury will continue unless declaratory and injunctive relief 



are afforded. 
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WHEREFORE, Plaintiffs pray for an order: 

(1) directing that this action proceed as a 
proper class action on both sides; 

(2) declaring that the state-wide directive and 
implementing Regulation are unconstitutional; 

(3) enjoining the defendants and the classes 
they represent from disciplining any student for 
violation of such Regulations; 

(4) ordering the reinstatement of all students 
presently expelled or suspended for violation of 
such Regulations, with reasonable provisions to 
allow them to make up work; 

(5) expunging the disciplinary records of all 
such students; 

(6) pending a hearing in this matter, a Temporary 
Restraining Order be issued enjoining and restraining 
the Defendants and their classes from enforcing or 
threatening to enforce any such regulations govern- 
ing appearance. 
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HAIR CASES 



(Through January 27, 1970 Issue of U.S. Law Week) 

Favorable : 

Breen v. Kahl , 296 F. Supp. 702 (W.D. Wise. 1969), aff*d, F.2d 

38 U.S. Law Week 2332 (7th Cir. 12/3/69), pet. for cert 

filed, 38 U.S. LW. 3348. 

Richards v. Thurston , 304 F. Supp. 449 (D.C. Mass. 1969). — 

Zachry v. Brown , 299 F. Supp. 1360 (N.D. Ala. 1967). 

Griffin v. Tatum , 300 F. Supp. 60 (M.D. Ala. 1969). 

Westley v. Rossi , 38 U.S. Law Week 2257 (D.C. Minn. 1969). 

Miller v. Barrington, 111. Schools , unreported (D.C. 111. 1969, Parsons, 
J.). 

*Cordoya v. Chonko , unreported (N.D. Ohio 1969). 

*Slomovitz v. Miller, et al, % unreported (N.D. Ohio 1969). 

Meyers v. Areata High School District , 75 Cal. Rptr. 68 (1969). 

Lucia v. Duggan , 38 U.S. L.W. 2170 (D. Mass. 1969) (teacher with 

beard reinstated on due process grounds). 

Finot v. Pasadena City Bd. of Ed. , 58 Cal. Rptr. 520, 35 U.S. Law 

Week 2651 (1967) (teacher beard - due process). 



Unfavorable : 

Ferrell v. Dallas Independent School District . 392 F.2d 697 
(5th Cir. 1968), cere, denied, 393 U e S c 856. 

Jackson v. Dorrier , F.2d (6th Cir. April 6, 1970). 

David v. Firment . 269 F. Supp. 524, Aff*d, 408 F.2d 1085 (5th Cir. 1969). 

Crews v. Clones . 303 F. Supp. 1370 (S e Do Ind. 1969). 

Leonard v. School Committee of Attleboro . 349 Mass. 704, 212 N.E 0 2d 468 
(1965). 

Akin v. Bd. of Ed. . 68 Cal. Rptr. 557, 36 U.S. L.W. 2773 (1968). 

Brownlee v. Bradley County Bd. , Do C. E. Tenn. 4/10/70 38 L.W. 2567. 

*Contact the Ohio affiliate for further information. 

1 / affirmed, F .2d (4/28/70), an excellent opinion which gathers 

together all the long-hair school cases. (A copy is included in this package.) 
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BLACKMON, ISENBERG & MOULDS 
Attorneys at' Law 
901 "F ,? Street, Suite 200 
Sacramento, California 95814 
Telephone:. (916) 444-8680 

ABASCAL, KERRY & HABERFELD 
Attorneys at Law 
1212 "F" Street 
Marysville, California 95901 
Telephone: (916) .742-5151 

Attorneys for Plaintiffs. 

IN THE UNITED STATES DISTRICT COURT 



RICHARD M. ROGERS' 

VISTA, Attorney at Lav; 

1212 "F" Street . . 
Marysville, California 95901 
' Telephone: (916), 7-42-5191 



EASTERN DISTRIC 

MERLE KEITH JEFFERS, JR., a 
minor, by and through his 
Natural Guardian, MERLE KEITH 
JEFFERS; STEVEN P. SMITH, a. 
minor., by and through his 
Natural Guardian, BERNARD P. 
SMITH; ALFRED GARY LOPEZ, a 
minor, by and through his 
Natural Guardian, RAYMOND 
LOPEZ, and on -behalf of all 
others similarly situated. 



OF CALIFORNIA 

NO. CIV. S-1555 

SUPPLEMENTAL MEMORANDUM 
OF POINTS & AUTHORITIES 



-vs- 



Plaint if f s , 



YUBA CITY UNIFIED SCHOOL 
DISTRICT: CLARENCE SUMMY , 
Individually and as District 
Superintendent; JOHN HECKMAN, 
ALBERT POWELL, SAMUEL SHANNON, 
ROBERT BARTLETT, JAMES CHANGARIS , 
DELMONT EMERY, and LEO HOFFART, 
Individually and as Members of 
the BOARD OF TRUSTEES; GEORGE 
SOtJZA, Principal of YUBA CITY 
HIGH SCHOOL; DON SOLI, Vice 
Principal of YUBA CITY HIGH 
SCHOOL', • 

Defendants . 
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\ ‘ INTRODUCTION j 

Plaintiffs' Counsel had anticipated that at some point in 

i 

this case, prior to final summation, opposing Counsel would submit 
Points and Authorities covering the law on which Defendants relied. 
That expectation was not realized as opposing Counsel waited until 
his final summation before citing any case law, and his presentation 
was then verbal, with no written Points and Authorities ever being 
submitted. As Plaintiffs' counsel were unfamiliar with several' of 
his cited cases, two cases never having, been reported, one of which 
had been received in opposing Counsel's office on the morning of 
summation itself, it was somewhat difficult to adequately respond 
to these cases during Plaintiffs' closing summation. Accordingly, 
we find it desirable to submit a Supplemental Memorandum of Points W 
and Authorities to discuss some of the cases raised by opposing 
Counsel in his summation and to incorporate these cases both into 
Plaintiffs' summation and into our original Memorandum' of Points, 
and Authorities. We trust that our Supplemental Memorandum will be 
helpful to the Court . * 

CASES PROM THE FIFTH CIRCUIT 



We start with the Fifth Circuit where eight of the joint lj; 
cited cases were decided. The first decisions to come down, in 
1^66, were Burnside v. Byars , 363 F.2d 7^4 (1966), and Black-well v. 
Issaquerra Cty. Board of Education , 363 F. 2d 7^9 (1966), which 
announced the test to be applied in school cases where the First 
Amendment is involved. This. test is whether the regulation is 
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"reasonable" ; The Fifth. Circuit Court' of Appeals did not define 
"reasonable" to mean any rational basis, but defined a "reasonable" 
regulation to be one essential in maintaining order and discipli ne 
on the school property. The opinions state that the regulation 
must measureably contribute to the maintenance of order and decorum 
Burnside and Blackwell can be compared for examples of the appli- 
cation of this test. In one case the test was met, in the other it 
was not . 

In 1967, the Fifth Circuit Appellate Court affirmed 
Davis v. Firment , 269 F.Supp. 824 (E.D.La. — 1967) Aff'd per curiam , 
408. F. 2d 1088, in a per curiam decision. Davis held that the right 
of free choice in grooming was not fundamental; that a symbol must 
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represent a particular idea, and that long hair is equivalent to 
conduct, like marching or picketing. We submit that equating long 
hair with clear acts of conduct, like marching or picketing, is an 
inaccurate characterization. If the wearing of black arm bands is 
akin to pure speech, see Tinker v. Des Moines Independent School 
District , 89 S.Ct. 733, 21 L.Ed.2d 731 (1969), then we would argue 
that the wearing of one's hair long, is also very closely connected 
to free speech, in that this is a non-verbal expression of rejec- 
tion of the beliefs and views of an older_ generation which has set 
unacceptable standards, involving' constitutional rights, for young 
adults. ' ' " - • 

Ferrell v. Dallas Independent School District , 392?. 2d 
697 (5th Cir. 1968), on which Defendants strongly rely, involved 
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members of a musical group who asserted that they had an economic 
interest in wearing long hair. The facts give the strong impres-' 
sion that . the long hair was worn as a publicity gimic; radio and 
television news coverage was even' brought to the school by the 
musicial groups’ agent; .and after suspension, the group made and 
released a recording concerning their experience with the high 
school and the hair issue. The Court assumed for the purpose of 
the decision that students have a fundamental right to wear long 

hair. This assumption is directly contrary to the holding in 

^ # « 

Davi s that no. fundamental right was involved in the wearing of long 
hair,. The Court found substantial disruption in Ferrell which 
materially interfered with the ‘state’s interest in providing the 
best education possible. Thus, it. is clear that the Court had 
returned in Ferrell , to the Burnside and Blackwell test. A reason- 
able regulation is one that is essential in maintaining order and 
discipline on school property. 

After Ferrell , the U. S. Supreme Court decided Tinker on 
February 24 , 1969. The Court enumerated several significant 
principles applicable to student rights and to authority exercised 
by Boards of. Education. The Court ‘stated that students do not shed 
their constitutional rights to freedom of expression at the school- 
house gate, arid further: 

’’That [Boards of Education] are educating the 
young for citizenship is reason for scrupulous 
protection of constitutional freedoms of the 
individual, if we are no.t to strangle the free 
mind at its source and teach youth to discount 
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important principles of our government as mere 
platitudes." 21 L.Ed.2d 733, 738. 



Though the Court recognized that "the problem posed by 

the present case [T inker ] does not relate to... hair style", citing 

Ferrell, the broad language of Tinker in defense of student rights 

while restricting the powers of Boards of Education, clearly is 

applicable to hair cases as well. 

"The principal use to which the schools are 
dedicated is to accommodate students during 
prescribed hours for the purpose of certain 
types of activities. Among these activities 
is personal . intercommuncation among the 
students. This is not only an inevitable part 
of the process of attending school; it is also 
an important part of ' the educational process. 

A student's rights, therefore, do not embrace 
merely the classroom hours. When he is in the 
cafeteria, or on the playing field, or on the 
campus during the authorized hours, he may express 
his . opinions , even on controversial subjects like 
the conflict in Viet Nam, if he does so without 
'materially and substantially interfering with 
the requirements of appropriate discipline in 
the operation of the school' and xvithout colliding 
with the rights of others. _ Burnside v. Byars . 

But conduct by the student, in class or out of 
it, which for any reason — whether it stems from 
time, place, or type of behavior — materially 
disrupts classwork or involves substantial dis- 
order or invasion of the rights of others is., 
of course, not recognised by the constitutional 
guarantee of freedom of speech." cf. Blackwell . 

Clearly in Tinker tne Court adopted the "material and 

substantial disruption" test announced by the Fifth Circuit; in 

Burnside and Blackwell , and which was applied to the circumstances 

of Ferrell . 1 ‘ 

In three of four other hair cases in the Fifth Circuit, 
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the District: Court Judges have recognized the applicability of 
Tinker and Ferrell and applied the material and substantial disrup- 

' t 

tion test. Zachry v. Brown, 299 F.Supp. 1360 (N.D.Ala. — 1969), ' 

! 

decided prior to Tinker , found no disruption and held that the equal 
protection clause of the Fourteenth Amendment prohibits classifica- 
tion of students upon an unreasonable basis. The Court held that 
hair was an unreasonable basis on which to classify. Further, the 
Court held that the principle of Ferrell applied but that the cases 
were distinguishable on their facts. 

» i 

Calbillo v. San Jacinto Jr. College , 305 F.Supp; 857, 

(S.E. Texas — 1969), a post- Tinker beard case, held that the defini- 
tion of reasonable relationship was that Stated in Burnside and 
Blackwell , but the Court found no disruption. Calbillo held that 
the regulation constituted a denial of equal protection, following 
the Zachry rationale. 

Griffin v. Tatum, 300 F.Supp. 60 (M.D.Ala. — 1969),,held 

that a student*’ s right to wear long hair is a protected fundamental 

» ■ 

liberty and applied the material and substantial disruption test. 
Griffin dealt with many of the asserted and theoretical disruptions 
presented in our case but held that state interests were not 
sufficiently compelling to outweigh* the fundamental student right 
to wear long hair. Opposing Counsel sought to distinguish this 
case by reference to the peculiar and arbitrary hair rule involved 
without reaching the primary purpose for which the case was cited, 
namely, that it too reaffirmed the material and substantial <■ 
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disruption test. • ' 

1 Stevenson v. Wheeler City Board of Education , 306 P.Supp. 
97 .(S.D.Ga.— 1969) > was a "clean shaven" mustache and facial hair 
case where the Court held, contrary to Ferrell , Griffin , Z achry , 
and Calbillo , that students had no fundamental right to choose theii 
own style of grooming. Thus, Stevenson is the only case in the 
Fifth Circuit to follow Davis. It is extremely important to note 
that Stevenson was set in the climate of a Georgia school engaged 
in the delicate task of integration, concerned with racial and. 
ethnic overtones, the last vestiges of slavery and dehumanization, 
and the case must be read with those factors in mind. 

In summary, we submit that the great weight of’ authority 
in the Fifth Circuit establishes that: 

1) To be "reasonable"- a regulation must be 
essential in maintaining order and 
discipline on school property. Blackwell , 

Burnside , Calbillo , Griffin , Zachry . 

2) To be "essential" means the regulation is 
required to, in fact, prevent material and 
substantial disruption. Ferrell , Bl-ac kwell , 

Burnside , Calbillo , . Griffin , Zachry . 

3) The right to wear long hair is a fundamental 
right. ... Ferrell , Zachry , Calbillo , Griffin. 

.4.) Where there is material and substantial 
disruption, the fundamental liberty is 
outweighed by the state’s interest in 
s order and discipline in the schools. 

Blackwell , Ferrell . 

5) Where there is no showing of material and 
substantial disruption, the regulation is 
not reasonably related to the educational 
process . Zachry , Calbillo , Griffin, 
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Ferrell , Burnside . 



. OTHER COURT OF APPEALS DECISIONS 
1 There are two other Court of Appeals decisions In hair 

« 

cases, Breen v. Kahl , 419 F.2d 1034, (7th Cir. — 1969) Cert, granted 

38 LW 3348, Dokt. # 1274, and Jackson v. Dorrier (6th Cir. — April 6, 

1970) F.2d . The facts in Jackson are very similar to the 

facts in Ferrell . The Plaintiffs again were members of a musical 

group; a commercial interest, not a freedom of expression interest, 

was being asserted. . . 

"Neither of the students testified that his hair 
style was intended as an expression of any idea 
or point of view.. We agree with the findings 
of the District Court that this record does not 
disclose that the conduct of Jackson and Barnes j 

and the length of their hair were designed as 
>an expression within the concept of free speech. 

Therefore Tinker v. Des Moines School District , . 

393 U.S. 503 (1969), has no application."- ~ 

Further, in Jackson , by contrast to Breen , there was testimony that 

long hair was intended to foster a purely commercial interest. The 

Court found that there was 'no constitutional right infringed by the 

regulation or its enforcement. Ferrell , in contrast, assumed for 

the purposes of the opinion that the First Amendment was applicable 

and specifically found; that the growing of hair for* commercial 

purposes was protected by . the. liberty and property concepts of the 

Fifth and Fourteenth Amendments. J ackson did not discuss the Fifth 

and Fourteenth Amendments. . /. > 

• Thus, a comparison of Jackson with Ferrell demonstrates 

.-■■■■ . .. : o 
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that wh^le Jackson claims to follow Ferrell , the. Sixth Circuit 
Court did not understand Ferrell , and its reasoning. Jackson is 
much closer to Davis which was implicitly rejected in Ferrell . By 
concluding, in Jackson , that no constitutional rights were involved, 
the Court was able to hold that the Board of Education had the power 
to make and enforce the regulation without discussion of the 
materiality and substantiality of the disruption and disturbance, 
and without discussion of less subversive alternatives available to 
the school for control of the disruption and disturbance due to 
long hair . 

Breen , on the other hand, while dealing with a regulation 
identical to that in the instant case, found no evidence' of disrup- 
tion or disturbance due to long hair. The Court held that a 
person's right to wear his hair as he likes is an ingredient of 
personal freedom protected by the U. S. Constitution, and, there- 
fore, the State bears a substantial burden of justification when it 
seeks to infringe that right . In the absence of evidence of 
substantial disruption, this burden is not sustained. Breen is 
consistent with Burnside , Blackwell , Tinker , Ferrell , Zachry , 
Calbillo , and Griffin . .Because the Court found that students have 
a protected constitutional right to wear long hair, it is incon- 
sistent with Davia, Stevenson , and Jackson . 

OTHER DISTRICT COURT DECISIONS 

Cr ews v. Clones , 303 F.Supp. 1370 , (S.D.Ind. — ±969)* is a 
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District Court decision out of the Seventh Circuit which came to a 
conclusion contrary to Breen v. Kahl . 1)19 F.2d 103 1 ) (7th Cir ..-.-I 969 ) 

* ■ ’ l 

Cert, granted, 38 LW 3348, Dokt. #1274, but on. a factual distinc- 
tion, and not because it rejected the majority test of material and 
, « 

substantial disruption. The Court specifically found that Plain- 
tiffs did materially and substantially interfere with the require- 
ments of appropriate discipline in the school. Vs no examples of 

\ ' ! 

disruption were given, however, we have only the c x onclusary state- 
ment that disruption and discipline problems exlsted\ Since it held 

\ ‘ 1 

that the school authorities had met their burden of justification 
by showing actual classroom disruption of a material andXsubstantial 



nature. Crews is' consistent- with the majority view and lenc\s no 

• \ 

\ 

support to Defendants' position that all they need to show ik a 

* • \' 

reasonable relationship to the educational process. . \ 

Brick v. Board of Education, School District No. 1, 

Denver, Colorado , .305 F.Supp. 1316, (D.Colo. — 1969), is another 
case on which Defendants rely. The facts in that case are signifi- 
cantly different from those., in the instant case. In Brick the 
students played a significant role in the adoption and review of 
dress codes, and an overwhelming majority of students wished to 
maintain the hair regulations and not change them. Also, as 
ojfposed to the instant case, there was substantial evidence of 
disruption and distraction in Brick . In our, case, n'o such evidence 
was introduced. < . . 

The Court held in Brick 'that such symbolic • expressions of 
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IS 

individuality as hair are not within the First Amendment but are 

protected by the due process clause of the Fourteenth Amendment. 

< 

'While the language in Brick appears to rely on the 
minority view announced in Davis , the analytical framework is 
consistent with the majority view. The Court specif icially found 
that there was evidence of . material and substantial disruption. 

If the Brick Court had before it the facts of the instant case, 
where the students were not allowed to play any role in the adoption 
and review of male hair regulations', where an overwhelming majority 
of students wished to abolish male hair regulations, and where the 
disruptive incidents, if in fact -there were any, were as insub- 
stantial as those brought out in our case, the Court clearly would 
have held to the contrary. 

There are two District Court decisions out of the Eighth 
Circuit, Sims v. Colfax Community School District , 307 F.Supp. 485, 
(S.D. Iowa--January 16, 1970) , and West ley v-. Rossi , 305 F.Supp. 

706, (D.Minn.-’*-1969) . In Westley the Court applied the material 
and substantial disruption test to each of the many arguments 
presented similarly in the instant case . The Court found that no 
health hazard was involved as long as hair was kept clean and that 
protective devices could be worn where long hair presented a 
possible safety hazard. Answering the argument that discipline- 
and disruption problems might occur., the Court cited Tinker for 
the principle that undifferentiated fear is. not sufficient to over- 
come the right co free expression'. The Board of Education 
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contended that it was concerned with the personal safety of the 

Plaintiff; the Court answered that acts of hostility should be 

* 

prevented, not expressions of individuality, and' that it was 
Plaintiff's choice whether to expose himself to harassment, not 
the schools’ business. The Court held the regulation to be an 

i * • 

invasion of private life beyond the jurisdiction of the school. 

Speaking to the reasonable relationship argument, the 
Court said, clearly relying on the Burnside and Blackwell defini- 
tion of "reasonable": 

"Regulation of conduct must bear a reasonable 

basis to ordinary conduct of the school curriculum 

or to carrying out the responsibility of the 

school. No moral or social ill consequences will 

result to other students due to the presence or 

absence' of long hair nor should it have any 

bearing on the wearer or other students to learn •' 

or to be taught." . 

‘ I * 

Westley is definitely in line with the majority on the hair issue! 



While opposing Counsel sought to distinguish Sims y. 

Colfax on the ground that it involved a girl protesting hair 

regulations, the decision is still significant in that it holds 

that only those school rules that are reasonable are permissable, 

defining "reasonable" in the same manner as Tinker , Burnside , and 

■Blackwell . .'In a lengbhy analysis thfe Court indicated the differences 
« r ' 

in the various approaches to the hair problem, and the' Court took 
the position that the school authorities must show a compelling 
reason to infringe upon this important constitutional right, namely, 
material and substantial interference with the educational process. 
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The regulation enjoys no presumpti’on of constitutionality and the 

1 

test applied by the Court was strictly objective: the school 
authorities have the burden to show that the rule actually prevents 
disruption. Mere conclusions that long hair may be disruptive is 
not the test of -reasonableness . Any rule could be justified on 
such a standard. 

* 

Richards v. Thurston' , 30*! F.Supp. 449 (1969) , (D.Kass — 
1969)3 is a hair decision by Judge Wyzanski. In this case there 
was no formal rule and no evidence of disciplinary problems. The 
Court found that the reason behind the suspension was the arbitrary 
.prejudice of the principal; the Court held that personal prejudice 
was not such a rational ground for dictating hair style as to 
support an official order interfering w ith the student's liberty to 
express himself in his own way in his search for identity. The 
Court found that an individual's choice of hair style is protected 
by the Fourteenth Amendment Due Process Clause. In a Supplemental 
Opinion Judge Wyzanski stressed that no rational basis for the 
suspension was alleged. 

In a Second Supplemental Opinion Judge Wyzanski, dis- 
cussed Crews v. Clones , observing that the Plaintiff was there 
barred principally because his hair caused others to be disorderly. 
Judge Wyzanski took the position that a man may not be restrained 
from doing a lawful act mere.ly because he knows that -his doing it 
may cause another to do an unlawful act. In a Third Supplemental 

Opinion Judge Wyzanski stressed that the wearing of long hair is 

* ■ • 

See Appeals Court opinion, infra, p. lot 
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part of '.freedom of expression or an aspect of ordered liberty, 
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It is clear that Judge VJyzanski’s position is consistent 



with the majority in regard to the substantial and material disrup- 
tion ‘test and the reasonable relationship test. It is also consis- 
tent with the majority in finding a protected constitutional right, 
either under the First Amendment or through, the Fourteenth Amend- 
ment Due Process Clause. Further, Judge VJyzanski recognized that 
long hair does not cause disruption by itself, and therefore, 
disruptive acts should be prohibited, not long hair. This view is 
supported by Burnside , Blackwell , Tinker , and Terminiello v. 
Chicago, 377 U.S. 1, 69 S.Ct. 894. 



. In the Ninth Circuit there have been three hair cases, 

Olff v. Eastside Union High School District , 305 F.Supp. 557, 
(N.D.Cal. — 1969), Neuhaus v. Torrey , (9th Cir. March 10, 1970), 
and Contreras v. Merced High School District , (U.S. D.C. — E.D.Cal.-- 
1968), No. F-245-Civ. In Olff , Judge Peckh'am was dealing with a 
rule substantially like the one in the instant case. He found the 
rule to be overbroad under the First Amendment in that particular 
circumstances where long hair might be a health or safety problem 
were not specified-. He relied on Richards for the principle that 

merely arbitrary choices cannot be enforced, against an individual’s 

* • 

serious claims of liberty, and the State must make a strong showing 
of need in order to. curtail a constitutional right. He held that 
the regulation inhibited free expression more extensively than is 
necessary to achieve legitimate governmental purposes. 
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Olf f is clearly in line with the majority view as. to the 
proper te;st to be applied to schoo^ regulations when free expres- 
sion is involved. ....... 

, Neuhaus v. Torrey , another . case on which Defendants 
rely heavily, involved a factual situation radically different 
from that in the instant case. There, the hair regulation applied 
only to members of the school athletic teams, not to the entire 
student body, and Judge Harris found that long hair could adversely 
affect athletic performance. He also found that in .the athletic 
setting there. was no constitutional right to wear long hair, and he 
stressed that he was dealing with the delicate relationship between 
athlete and coach, a relationship uniquely characterized by disci- 
pline and morale factors. If the athlete chose to wear long hair,' 

• ' I 

the consequence was ’’merely to forego any. athletic competition”, . 
not to forego a public education. He held that there was no 
impairment of constitutional prerogatives to require Plaintiffs to 
bring themselves within the spirit, purpose and intendments , of the 
rule . • . ' ; : 



19 



While Judge Harris applied a rational relationship test, 
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he was concerned solely, with, the athletic setting, and it is clear 
that he did.. not. intend application of his _ analysis to a hair . 
regulation, applicable, to, all male students , regardless of partici- 
pation, in formal, athletic competition.. 

v In Contreras ,.. a pre- Tinker decision, the Court found that 

the Plaintiffs had excessive absences .to the point of being habitual 




truants; that their hair was not neat, well kept, or decorous; that 
the regulation was' reasonable and rational, and that long hair was 
likely to result in disruption and disturbances. The Court, indi- 
cated', in a closing remark, that anything that interferes with the' 
right of the majority and the* operation of the school district in 
the educational ' system has to give way. The Court did not find that 

. .. * i 

a constitutional right was involved, and, in light of Tinker , the 
Court's analytical' framework was, we submit, overbroad. Contreras 
is consistent only with those few cases which found that the wearing 
of long hair was not protected by the First Amendment nor any other 
amendment to the U. S. Constitution, namely, Davis , Stevenson, and 
Jackson . We have already distinguished those cases. 



STATE CASES ' 

Two State cases remain to be considered, Leonard v.. 

School Committee , 349 Mass. 704, 212 N.E.2d 468 (1965)', and Akin v. 

Board of Education of Riverside Unified School District , 68 Cal. 

Rptr. 557 (1968) , ...In Leonard, the Massachusetts Supreme Court had 

before it a vague regulation and the Court dealt solely with” State 

law, except for holding that the Fourteenth Amendment Due Process 
. • 

requirements were met by the principal fe verbal directive to the 
student and a hearing. before the Board of Education. First Amend- 
ment arguments were not discussed, and the Court applied a simple 
rational basis test. Note also, that Leonard was a pre- Tinker case. 
In Leonard , Plaintiff, was a professional musician and the Court held 
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that an economic interest in hair was not sufficient to raise 
constitutional claims. This holding is contrary to the holding in 
Ferrell that an economic interest does raise constitutional claims 
under, the Fifth Amendment. It. ic ' intoreotine to note that the 
regulation in question would be void. in vagueness in California. 

See Meyers v. Areata Union High School District , 75 Cal.Rptr,. 68 

( 1969 ). _ ' • 

Akin is an abberrational beard case, where the. Court- 
found' no disruption or distraction by the Plaintiff, but that his 
beard did constitute a disruptive influenqe in that it lead to 
teasing by other students and that other students wanted to follow 
his beard growing example. The Court held that the power of the 
State to control the conduct of children reaches beyond the scope 
of its authority over adults, but it relied on C-insberg v. 'New York , 
390 U.S. 629.(1968). This rationale was laid to rest in Tinker, 
and no other Court has adopted the rationale of . Akin . Compare 
Akin with Finot v. Pasadena City Board of Education . 58 Cal.Rptr. 

520 (1967). 

THE FACTS 0? THE’ INSTANT CASE 
In reaching a decision in this case we would stress 
several unique facts that have been introduced into evidence. 

First, an overwhelming majority (jO-83%) of the student body at 

Yuba City High School have indicated that they wish to abolish male 

’ •> ’ - 

hair regulations. The Student Body Government passed a resolution 
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to abolish male hair regulations. 'The resolution was vetoed by i 

1 • i 

the Principal. Only three disruptive incidents occurred at the j 

High School over the past several years. One -of the three incidents; 
took place in a Special Education Cla33 for the me-ntally retarded; ! 
another involved, "distraction" of a music class by a long haired ! 
visitor in 1968, when long hair styles were still relatively new. ; 
The third incident allegedly Involved a fight in the hall, which 
the teacher who testified did not actually see but he believes came 
about as a result, of teasing and long hair. These three incidents 
were well within the control of the faculty, and it can hardly be i 
argued that they. rise to the level of material and substantial' 
disruption, nor indeed, that they in any way match the level of 
disruption occasioned by evidence of school sanctioned activities, 
donkeys and goats paraded through the classroom; beard growing 
contests for students and faculty; and crazy dress week where 
admittedly, little in the way of formal instruction is accomplished. 

Defendants argue that a reasonable basis test should be . 
applied', but they fail to recognize that the overwhelming weight of 
authority defines "reasonable" in. this context as those regulations 
; which are essential in- maintaining order and discipline on school 
property. It approaches absurdity to argue that a hair regulation 
is ^'essential" in a school where the students have- voted overwhelm- 
ingly to abolish that regulation. Indeed, the Plaintiffs testified 
that, they have been allowing their hair to grow long since last 
summer, a period of at least seven months, and they have not been 
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Involve!^ in nor observed- any incidents’ of disruption or disturbance 
involving long hair. They have further testified and their records 
bear witness to the fact that the long haired Plaintiffs, are well 
above average students who attend school regularly and have no 

I ■ 

disciplinary , blemishes on their records, aside from the suspensions 
occasioned by their refusal to cut their hair in accordance with 
the school regulation. 

■ Defendants assert that upon any rational basis they have 
the power to deny Plaintiffs and others similarly situated a 
public education until and unless they cut their hair. At bottom, 
they assert that the compelling state interest test (in the school 
setting, denominated the "material and substantial disruption" test) 

f 

which is applicable whenever a governmental body attempts, to 
infringe an individual’s constitutional rights, is inapplicable 
in the school setting. Defendants refuse even to consider less 
onerous alternatives. Such a position is constitutionally invalid. 
Sherbert v. Verner , 37*) U.S. 398 (1963), and Shelton v. Tucker- ,' j 
364 U.S. 479 (I960) . " . • . I 

• • • • • j 

■ Long hair at Yuba City High School is not the novelty it \ 
once was. The; fears of • the Defendants that long hair will lead so 
disruption and distraction is an undifferentiated fear not based 

cih reality. There are presently many people in the Yuba City area 
who wear their hair in a style which would be in violation of the 
regulation at Yuba City High School; there 'are many long haired 
students at the Yuba College and at a sister high school, Marysville 
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Union High ..School; there are shows on television which feature long j 

i 

i 

haired male actors; there are news reels, movies, and magazines j 

, ' • jU-i i 

featuring long haired participants; and finally , A between 70 and I 

83.7# of the students at Yuba City Hi£h School support abolition 

of male hair regulations, we submit, 15 conclusive evidence that 

styles are changing, even in the Yuba City area. 



) 



CONCLUSION 

We submit that while there is a split in authority, the 
better reasoned cases and the overwhelming weight of authorities 
support the position of Plaintiffs in this case. We clearly are 
here dealing with a First Amendment Freedom of Expression Right, 
where young adults are expressing their personal identities and 
passively, unobtrusively and non-verbally are asserting their • j 
opposition to the standards of another generation... And, -the j 

circumstances at Yuba City High School, including uncontroverted | 
testimony of several teachers of no disruption from the wearing. of i 
long hair and no tension or devisiveness stemming from the .wearing of- 

long hair, plus the overwhelming voice of the young adults them- 

♦ 1 

• ' . . I 

selves, demonstrates that there is no reasonable basis on which. 00 j 
impose a male hair regulation. Clearly, there is no evidence of j 
material or substantial disruption'. What we do have here, is an 
intransigent generation applying one standard to measure disruption 
when dealing with activities proposed <?r. sanctioned by the admini- j 
stration, and another standard when dealing with student- initiate; 



1 

2 

3 

4 

5 

5 

7 

8 

9 

10 

11 

12 

13 

14 

15 

15 

17 

13 

19 

20 

21 

22 

23 

24 

25 

O 7 



8 $ 



change. Neither reason, logic nor basic fairness permit this type 

of arbitrary imposition of restrictive regulations where First 

.. • •• 

Amendment Freedom of Expression Rights are involved. Further, in 
defense of their constitutional rights, the students have explored 
every avenue open to them in their attempt to maturely and 

t 

responsibly bring about change in a regulation which directly 
affects them alone — twenty-four hours a day! They now come to 
this Court for 'redress of grievances, having been denied relief at 
every- other step- along their path by intransigent, unyielding and 
■inflexible administration. There is no other avenue of redress 
existant for these young adults: They have • significant grievances 

but they are caught in the web of an unresponsive and unyielding 
system. There can be no question but that judgment must be for . 
Plaintiffs. ■ 1 

DATED: April 23, 1970. 

RESPECTFULLY SUBMITTED, 

BLACKMON, ISEN5ERG 1 MOULDS 
ABAS CAL, KERRY & HA5ERFELD 
:• RICHARD M. ROGERS 



BY: 



/* 
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J/ A*' i.-- 



Attorneys for Plaintiffs. 
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DONALD !!. GLASRUD 
Attorney at Law 
^1.7 8 0 North Safford Avenue 
Fresno, California 

Telephone: 225-6320 



DONALD C. THUESEN 
Attorney at Law 
8th Floor, 1060 Fulton 
Security Bank Building 
Fresno, California 

Telephone: 268-61^5 

Attorneys for Amicus Curiae 
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IN THE SUPERIOR COURT FOR THE STATE OF CALIFORNIA 



IN AND FOR THE ! COUNTY OF MADERA 



DANIEL MONTALVO, a minor through 
his father and guardian ad litem, 
RICHARD MONTALVO, 

Plaintiff, 

vs. . 

MADERA UNIFIED SCHOOL DISTRICT 
BOARD OF EDUCATION, et al. 

Defendants. 



) 

) 

• ) 

) . 
) 

) 

) 

) 

) 

) 

) 

) 

_) 



No. 16586 
AMICUS CURIAE 





NOTE: This is an excerpt from an amicus brief filed by the American Civil Liberties 
Union of Northen California. The Montalvo plaintiffs lost in the trial court 
but the case is now being appealed. 
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INTRODUCTION 87 

' • 

, Under challenge In the instaht case Is a regulation 

governing student hair length and style adopted by the Board of 

Education of the Madera Unified School District. This regulation 

provides as follows: 

• I - * • ■ * • ' • ' 

Hair must, be clean and well groomed. Boys 
must keep their hair neat and trimmed above 
the eyes, ears, and collars. Hair must be 
tapered up from the neck. » 

Because the court has expressed its desire that amicus 
refrain from taking a protagonist's position, this amicus brief 
is limited to a discussion of the constitutional issues which 
arise from attempted regulation of hair styles by public school 
authorities. This brief sets forth the constitutional standards 
which the American Civil Liberties Union of Northern California 
believes must be applied in all c§ises involving public school 

regulation of hair fashion; no attempt is made to argue how 

v ‘ * 

these standards should be applied under the facts of the instant 
: case. 

I 

. STUDENT HAIR FASHION IS A FORM OF EXPRESSION 
PROTECTED BY THE FIRST AMENDMENT OF THE 
UNITED STATES CONSTITUTION 

A. Expression by School Children is Entitled 
to First Amendment Protection 

It cannot be denied that California school officials 
have the authority to mulgate rules and regulations governing 
the operation of the schools in general and student conduct in . 
particular. The Constitution of the State of California places. 
upon the state legislature the. duty and the power to maintain a 
system of free public education in the state. Cal. Const, art. 

^ IX, §1,5. The legislature has, in turn, delegated authority to 
local school districts to operate public schools (Educ. Code §921) 

11 
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and to promulgate rules and regulations governing student conduct 

and behavior. Educ. Code § 1 0 6 0 -4 . These regulations may be en- 

* « * 

forced by suspension or expulsion of students who refuse or neglect 
to obey them. Educ. Code §§10604, 10609; and see generally, 

Meyers v .* Areata Union School District , 269 A.'C.A. 633, 640— 641 ; 

Akin v. Riverside Unified School District Board of Education , 

262 Cal. App. 2d 161, 167 . 

* 

However, as- with all rules, regulations, and statutes 

• 4 

passed or promulgated by governmental bodies in our nation , 

school rules and regulations must pass constitutional muster. 

Tinker v. Des Moines Independent Community School District , 393 

U.S. 503, 89 S. Ct. 733 (1969); West Virginia State Board 

Barnette , 319 U.S. 624 (19*13) • Where public school regulations 

governing dress and grooming clash with constitutionally protected 

rights of students, the regulations must yield. Meyers v . Areata 

Union School District , supra ; Breen v . Kanl a 296 F. Supp. 70 2. 

* • 

It is now firmly settled that minors are entitled to 
many of the protections afforded by the United States Constitution. 
In re Gault 387 U.S. 1. The rights afforded by the First and 
Fourteenth Amendments have long been recognized to extend to 
children as well as adults. Indeed, the United States Supreme 
Court declared as long ago as 1943 that the First Amendment righto 
of minors must be protected from encroachment by school; authorities . 
’'The Fourteenth Amendment, as now applied to the States, protects 
the citizen against the State itself and all of its creatures-- 
Boards of Education not excepted." West Virginia State Board v. 




B arnett e , supra, at 637. In that case the United States Supreme 
Court held unconstitutional the expulsion from school of students 
for thier failure to salute the flag of the United States* And' 

A 

the Court, per Mr.. Justice Jackson, said: 

"If there is any fixed star in our .cons- 
titutional constellation, it is that no 
official, high or petty, can prescribe what 

shall be orthodox in politics, nationalism, 
religion or other matters of opinion or for : 
citizens to confess by word or act their 
faith therein." Id.. , at 6*4 & . 

The United States Supreme Court, in its last term, must 

surely have silenced a!ll possible debate as to the availability 

of the First Amendment right of freedom of speech or expression 

in the public schools. In Tinker v . Des Moines Independent 

0 

Communit y School District , supra , its most significant decision • 
in the area of juvenile rights since In re Gault , supra , the 
Court said at. 506: 

"First Amendment rights, applied in light 
of the special characteristics of the school 
environment, are available to teachers and 
students. It can hardly be argued that either 
students or teachers shed their constitutional 
rights to freedom of speech or expression at 
. the schoolhouse gate." 

See also, Burnside v. ' Byars , 363 F.2d 7^9 (5*Cir. 1966); L. A. 

Teacher’s Union v. Los Angeles City Board of Education, 71 A.C.A. 

\ • 

572, 57-9; Mandel v^. Municipal Court , 276 A.C.A. 788, 805. 

The United States Supreme Court held in Tinker that the 
wearing by school children of black arm bands protesting the 
Vietnam war constituted symbolic speeoh. The court affirmed 
that this exercise of expression by public school students was 
entitled to' the protections afforded by the First Amendment. 

Amicus believes that the settled' entitlement of public 
school students to First Amendment liberties, as affirmed by 
Pinker , must control the determination of the instant case. 
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B. Hair Fashion is & Form of Expression 
Protected by the First Amendment 

i 

Almost as equally well settled, is the proposition that 
an individual's right to groom himself as he pleases is a ^liberty 
guaranteed by the Fourteenth Amendment to the United States 

t 

Constitution. This right was recognised in the last century in 
Ho Ah Kow v . Nunan , 12 Fed.. Cas . 252 (No. 6, 546) (C.C.D. . 

California 1879)* In that case the sheriff of San Francisco cut 
off the queue of a Chinese inmate of the -county jail. The court, 
per Field sitting as Circuit Justice, found the sheriff's action 
to be "cruel and unusual punishment," saying: 

"The cutting off the hair of every male 
person within an inch of his scalp, on his 
arrival at jail, was not intended and cannot 
be maintained as a measure of discipline, 
and can only be a measure of health in 
exceptional cases." Id., at 254. 

* 

In his note ,on the Ho Ah Kow case in 18 Am. Law Beg. 
685, Judge Cooley made the following observations: 

"There is and can be no authority in the 
state to punish as criminal such practices 
or fashions as are indifferent in themselves, 
and the observance of which does not prejudice 
the community or interfere with the proper 
liberty of any of its members. No better 
illustration of one's rightful liberty in 
this regard can be given than the fashion of 
Wearing the hair. If the wearing of a queue 
can be made unlawful, so may be the wearing of 
curls by a lady or of a mustache by a beau, 
and the state may, at its discretion, fix a 
standard of hair-dressing to which all sha-ll 
. ' conform. The conclusive answer to any such 
legislation is, that it meddles with what is 
no concern of the state, and therefore invades 
private right; The state might, with even 
more color of reason, regulate the tables of 
• its citizens than their methods of wearing their 
hair; for the first might do something towards 
establishing temperance in eating, while the • 
other would be simply absurd and ridiculous." 

[Quoted in footnote to Ha Ah Kow v. Nunan, 
supra , 25^-255.] 
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Ho Ah Kow is supported by subsequent dic.tum in opinions 

of-'the United States Supreme Court- In Kent v. Dulles , 357 U.S. 

116 (1958), the United States Supreme Court, in dealing with the 

right of a citizen to leave the country, observed: 

"Freedom 6f movement across -frontiers in 
either direction, and inside frontiers as well, 
was a part of our heritage. Travel abroad, like 
travel within the country may be necessary for a 
livelihood. It may be as close to the heirt of 
the individual as the choice of what he eats, or 
w ears , or reads." Id., at 126 (emphasis added) 

At the same page the Court also quotes the following 
from Ch a fee. Three Human Rights in the Constitution of 17 67 , 197 

(1956): 

"Our nation has thrived on the principle 
that, outside areas of plainly harmful conduct , 
every American is left to shape his own life as 
he thinks best, do what he pleases, go where he 
pleases." (emphasis added) * 

The California courts. have announced that the right of 
* 

an individual to freely choose his hair fashion is protected by 

. * . 

the constitutional guarantee of freedom of expression. 

The right of an adult to wear a beard is protected by 
the First Amendment. Finot v. Pasadena City Board of Education , 
250 Cal. App. 2d I 89 , 198 (1967), after citing the above quoted 
language in Kent v. Dulles , supra , and noting that "A beard was 
part of what appellant wore and it obviously was close to his 
heart," held that the wearing of a beard is a fundamental liberty 
guaranteed by the United States Constitution against state 
infringment. There the court ordered the reinstatement of a 
public school teacher who had been removed from his regular 
teaching ‘duties because of his beard. The court said: 
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"It seems to us that the wearing of a beard 
. is a form of expression of an individual's 
personality and that such a right of expression, 

1 although probably not within the literal scope 
of the First Amendment itself, is as much en- 
titled to its peripheral protection as the 
personal rights established by Pierc e and Meyer 
with respect to the right of parents to educate 
their children as they see fit. It. will be 
noted that these last mentioned rights likewise 
relate largely to nonverbal conduct rather than 
to speech itself, but so does, to a significant 
degree, the consitiutional right of political 
activity established in California by Fort, supra , 
and so does, for example, picketing (Thornhill 
v. Alabam a, 310 U.S. 88 [84 L. Ed. 1093, 60 
S.Ct. 7367), and the carrying of a red flag 
(Stromberg v. California, 283 U.S. 359 T75 L. Ed. 

1117, 51 S.Ct. 532, 73 A'.,L.R. 1484])." id^ at 199. 

California appellate courts have also held that the 

wearing of a chosen hair style by a juvenile is similarly entitled 

to First Amendment protection. The first California case to 

recognise this right was Ak in v . Board of Education of Ri versi de 
Unified School District , 262 Cal. App. 2d 161. Although Akin 

upheld the validity of a school regulation against wearing 
beards, the court nevertheless recognized that the wearing of a 
beard is a constitutionally protected right of a juvenile. Akin 
v. Board ' of Education , supra , at 166-167. 

In Meyers v. Areata Union High School District, supra , 
where the court struck down a student hair length regulation 

t 

for unconstitutional vagueness, it was said: 
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"The wearing of a beard by one engaged in 
the educational process is an expression of 
his personality and, wearing it, he is en- 
titled to the protection of the First Amendment 
of the Constitution of the United States 
(Citations omitted). Because a long hair style 
is indistinguishable from a beard for consti- . 
tutional purposes, a male affecting it in a 
school is entitled to the same protection. 
Adulthood Is not a prerequisite: the state 
and its educational agencies must heed the 
constitutional rights of all persons, Including 
school boys (citations omitted)." Id. , at 
641-642. 



